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ADAMS AND R.EESE LLP

March 27, 2018 ~+;,r-w
e (),;1

e~ cC
VIA HAND DELIVERY
Jocelyn Boyd
Chief Clerk
South Carolina Public Service Commission
PO Drawer 11649
Columbia, SC 29211

Re: Joint Petition to Transl'er a Certiltcate of Environmental Compatibility and
Public Convenience and Necessity Irom Columbia Energy LLC to South
Carolina Electric & Gas Company
Docket No. 2018-25-E

Dear Ms. Boyd:

Pursuant to Commission Order No. 2018-209, and pursuant to the provisions ol

S.C. ( od» Ann. ss 58-5-10 et xecI., Columbia Energy„LLC and South Carolina Electric & Gas

Compan) ("SCE&G") hereby jointly tile with the Public Service Commission ol'South Carolina
("Commission" ) and sock approval ol'thc Energy Services Agr«emcnt ("FSA") currently

between Columbia Fnergy and DAK AMLRICAS. LLC ("IJAK AMIiRICAS"); by way of the

purchase of the facility described below, the ESA will be assigned from Columbia Energy to

SCE&G.

BACKGROUND

As the Commission is aware, Columbia Energy currently operates an approximately 540

megawatt rated combined cycle gas-ftred generation I'acility and equipment located near Gaston,

South Carolina (thc "Facility'"). Columbia Energy obtained a Certiftcatc of Environmental

Compatibility and Public Convenience and Necessary Ior the construction and operation of the

Facility I'rom the Commission on February 6, 2001 via Order No. 2001-108 in Docket No. 2000-
487-L'.

In addition, Commission Order No. 2001-108 granted a Certil)cate of Public
Convenience and Necessity for the ESA between Columbia L'ncrgy and Eastman Chemical
Company. Carolina Operations ('arolina Eastman"). Pursuant to the ESA, Columbia Energy
sells -thermal energy from the Facility to Carolina Eastman for usc in its manufacturing
operations." Order No. 2001-108, Findings ot Fact, )l7. As concluded by the Commission in

Order No. 2001-108 (Conclusions ot I.aw at li 8):

www.adamsandreese.corn
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The contractual relationship between the parties under the ESA represents the

product of extensive negotiation of terms and conditions by two sophisticated

business entities, both of which were assisted by legal counsel throughout the

negotiations. In addition to the agreed pricing provisions for the sale of thermal

energy (including negotiated price escalation mechanisms), the ESA provides for

dispute resolution, remedies for breach, and audit rights, all of which are designed

to protect each party's interests in the contractual relationship.

THE TRANSACTIONS IN THIS DOCKET

SCE&G has entered into an Asset Purchase Agreement with Columbia Energy

through which Columbia Energy has agreed to sell, and SCE&G has agreed to purchase,
the assets and properties comprising the Facility (the "Transaction"). As a condition of
closing the Transaction, the ESA will be assigned to SCE&G.

While the ESA has been amended several times since the issuance of Commission

Order No. 2001-108, the document continues to represent "the product of extensive

negotiation of terms and conditions by two sophisticated business entities...."
Moreover, the ESA contains those provisions referenced in Commission Order No. 2001-

108, "all of which are designed to protect each party's interests in the contractual
relationship." Following the closing of the Transaction, SCE&G will assume the rights
and obligations previously held and owed by Columbia Energy.

FILING OF THE ESA AND RE UEST FOR PROTECTIVE ORDER

Due to the commercial sensitivity and proprietary nature of certain provisions of
the ESA as well as the highly competitive nature of the industry in which DAK

AMERICAS operates, the parties (Columbia Energy, DAK AMERICAS, and SCE&G as

putative assignee) have agreed to keep the terms of the ESA confidential. In accordance
with the terms of the ESA, Columbia Energy, and SCE&G respectfully request that the
Commission find that the ESA contains protected information and issue a protective
order barring the disclosure of the ESA under the Freedom of Information Act, S.C. Code
Ann. IIII 30-4-10 er seq., 10 S.C. Code Ann. Regs. 103-804(S)(1), or any other provision
of law. Pursuant to 10 S.C. Code Ann. Regs. 103-804(S)(2), the determination of whether
a document may be exempt from disclosure is within the Commission's discretion.

To this end, and in accordance with S.C, Code Ann. g 58-4-55(C) and
Commission Order No. 2005-226 dated May 6, 2005, we enclose with this letter a

redacted version of the ESA that protects from disclosure the sensitive, proprietary, and
commercially valuable information, while making available for public viewing non-

protected information. We also enclose a copy of the unredacted ESA in a separate,
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sealed envelope and respectl'ully request thai, in ihe event that anyone should seek

disclosure of this unredacted L'SA. the Commission notil'y Colttmbia Energy and SCE&G

of such request and provide ii with an opportunity to obtain an order from the

Commission or a court of competent jurisdiction protecting the ESA from disclosure.

Fnclosed are the following:

(I) A true and correct copy of the ESA in a sealed envelope marked
"CONFIDFN I'IAL." Fach page of the ESA is also marked
"CONF I DL'N'I'IA I.."

(2) One (I) copy of a redacted copy ol'the ESA for tiling and public
disclosure.

By copy of this letter, v e are providing ihe South Carolina Of'ftce of Regulatory
Staff ("ORS") with a rcdactcd copy of the ESA for its records. The ORS has already

conducted a review of the unredacted ESA.

Thank you for your assistance and consideration of this matter. Il'you have any questions, please

do not hesitate to contact me.

Sincerel

Counsel for Columbia Energy, LLC

Cc: JetT Nelson, Esquire
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B1iiKR

DATED AS OF AUGUST 14%00
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THIS AGREHSXENT IS SUBJECT TO ARBITRATION PURSUANT
, TO THE FEDERAL ARBITRATION ACT AND/OR $1&48-10

OF THE SOUTH CAROLINA CODE OF LAWS (1976), AS
AMENDED AND/OR FEDERAL LAWS

THIS ENIRGY SERVICES AGRIQ&HIIRTT is made and entered into as of this 15
day of August, 2000, by aud between Basbnan Chemical Company ('Bastman"), a corporation
oqpudzrri and existing under the Laws of the State of Delaware, and Cohmbia Bnergy LLC
("SeHer"), a limited liabifity company organized and existing under the Laws of the State of
Delaware.

WHEREAS, Seller proposes to design, develop, construct, own, opemte, and maintain
the Project on land leased fiom Hastman punssmt to the Lease Agreemcnt for the purposes of
producing Steam for sale to Bastmsn and electric power for sale to Eastman and to others; and

WHERIMS, Eastman owns acd operates the Plant, which utifizes electric power snd
steam in substantial quantities for manufacturing pmposcs; and

WHEE%~, Bastman desires to purchase electric power and Stcam produced by the
Pmject fiom Seller, and Seller desires to sell such electric power and Steam to Eastman; and

WHEREAS, the Parties desire to set forth in writing their respective rights and
obligations with respect to the purcbam and sale ofelectric power and Steam;

NOW, THEREFORE, in consideration of the mutual obligations and uaderbddngs
herein coataie4 and intending to bc legally bound hereby, the Parties hereto agree as follows;

1.01 ])A(tgg3jZmg

ARTICLE I
QEElrtltxKIggg

"Abandonment" or "Abandon" shafi mean thc vohmuuy refinquishment ofafi posiession
and contml ofthe Project or complete cessation ofworit on the Project for sixty (60) consecutive
days, by Seller or Sefier's Associated Parties, but only if such refimprishment or cessation (i) is
in violation ofPrudent Operafing Practice, and (ii) is not, caused by or attributable to an Bveut of
Delhult as defined in Section 1.01 or an event ofForce Majeure.
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"Adverse Regulatory Event" shall mean Qt Seller or'ny of Seller's Afffliates becomes,
could reasonably be expected to becomes, or receives an indication &om a Governmental
Authority that one of them is likely to become, subject to regulation as a public utility by any
Governmental Authority by virtue of Seller's ownership of the Project, Seller's sale of electric .

power to Eastman or Seller's pcr&nnance of any other obligation under this Agrccment; (6)
Seller is, or could reasonably be expected to be, required to pay stranded costs, exit fees, or
shnilar charges (either directly or in reimbursement ofany such charge imposed on Eastman) as
a result of Seller's sale of electric power to Eastuum or Seller's performance of sny other
obligation under this Agreement; or (iii) Seller's ownership of the Project, Seller's sale of
electric power to~ or Seller's performance of any other obligation under this Agreement
violates, or could reasonably be expected to violate, any Law, provtded that such violation
cannot be avoided or cured through the exercise of~le di6gence,

"Adverse Regulatory Event (NG)" shall mean Q Seller or any of Seller's Ai6liates
becomes, could reasonably. be expected to become, or receives an indication ffum a
Governmental Authority that one of them is likely to become, subject to regulation as a public
utility by any Governmental Authority by virtue ofSeller's degvery ofnatural gss into the HTM
Heater Pipeline for consumprion in the HTM Heater System; or (ii) Seller's delivery of natural
gas into the HTM Heater Pipeline for consumption in the HTM Heater System violates, or could
reasonably be expected to violate, any Law, provided that such violation canaot be avoided or
cured through the exercise ofreason&le diligence.

"Afffliate" shall mean any Person that directly or indirectly, ttuuugh one or more
intermediaries, contmls, is coutroged by, or is under common control with a Party.

"Agreement" shall incan this Energy Services Agreement, including ail extdbits hereto,
as amended, supplemented, and modiffed ffum.time to time.

"Arbitration Rules" shall mean the commercial arbitrarion rules of the American
Arbitration Association.

"Associate" shall mean, with respect to any Person, (i) any Ai6liatc of such Person, ~n
any corporate or business entity in which such Person has a substantial bcne6cial interest or as to
which such Person serves as a trustee or in a similar ffduciary capachy, (iii) any relative or
spouse of such Person or any relative of such spouse, (iv) any relative or spouse ofany director
or officer of such Person, (v) any current or Saner employee, agent, advisor, consultant; offfcer,
director, partner or stockholder ofsuch Person, and (vi) any Person in which such Person has in
equity interest or with which such Person has a business relationship.

"Associated Party" shall mean, with respect to any Party, any Ai6liate of such Party, any
oiffcer, director, trustw ffduclary,.employee, agent, restive, contractor, or subcontractor
of such Party, in each case acting within thc scope of their authority and, in the case of
employees, in the course of their employment.

"Authorization" shall mean any Ece~ permit, approval, clearance, entitlement,
allowance, franduse, or other authorization, whether corporate, governmental or otherwise.
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"Banhuptcy Law" shall mom any Law relating to bankruptcy, insolvency,
reorganization, winding', or composition, or adjustment ofdebts.

"Basic Steam Demand" shall mean three hundred thousand (300,000) pph of IHgh
Pressure Steam and one hundred and twenty thousand {120,000) pph of IntenneHate Pressure
Steam.

"Bid Package" shall have the meaning specified in Section 6.02(a)Qr.

"Btu" shall mean British Thermal Unit, which is that quantity ofheat required to raise the
temperature ofone {I) pound ofwater by one degree FahresMt (I F) at atmospheric pressure.

"Change of Contmf'haH mean a transfer of an interest in Seficr, or n tnuisfer af an
interest in any direct or indirect owner of SeHer if the fidr market value of the Project~
afi or substantially aH ofthe Hdr market vshe ofthe assets ofsuch direct or indirect owner,

"Claim" shall have the meaning specified in Section 9,02.

"Cogen Site" shall mean the tract of land on which Seller's cogeneration facility will be
or is located, as mors particularly described in gzhibb, to the Lease Agreement.

"Cofiateral Assignee" shall have the meaning specified in Section 7.02,

"Committed Capacity" shall mean'seventy (70) megawatts,

"Constmction Contractor" shall have the meaning spccified in Section 6,01(b)+n.

"Contract Capacity" shall mean the amount of electric capacity nominated by Eastman
pursuant to Section 4.02(b).

"Contract Year" shaH mean each successive twelve (12) month period commencing on
the anniversary of the first (1") day of the month foHowiiig the month in which the Initial
Defivery Date occurs;~ lhnrsvcr, that the first Contract Year shafi include the period
betwem the Initial Mivery Date and the first (1") day of the next~ingmonth.

"CI shaH mean any one {1) ofthe Project's combustion turhinea

"Daily Condensate Shoitfiifi" shall mean the amount ofSteam, on a mass basis, delivered
to Hastman on that day, plus HRSQ blowdown, reducedby the amount ofcondensate, on a mass
basis, rehnued by Eastman to Seller on that day.

"Debt Service" shafi mean the sum of any payments to the Project's Landers, including
payments ofprincipal and interest, any amounts deposited into reserves which SeHer is required
to maintain, and any other fees or indemnities payable to the Proj ect'sLeaders.
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"Default" shall mean a breach of an obligation under this Agreement which, with notice
or lapse oftime, or both, would be an Bvent ofDefiiult.

"Demand Schedule" shall mean the monthly and annual schedules prepared by Eastman .

pursuant to Section 5.04(e).

"Dispute" shall have the rncaning specified in Section 10.06(a).

"Due Date" shall have the iueaning specified in Section 4.05(a).

"Easements" shall have the meaning specified in the Lease Agreement,

''Basement Areas" shall mean the portions ofthe Plant Site covered by the Basements.

"Eastman Adverse Act" shall mean Qt the negligence or willful misconduct of Eashnan
or (ii) a Default or an Event of Dcfhult with respect to Eastman under (and as dcfined hi) a
Project Agreement that is not an event arising out of(x) a Scfier Adverse Act, (y) Force Majeure,
or (z) any other accidental occurrence or unexpected event that does not constitute negligence or
willful misconduct.

"Eastman HSB Representative" shall mean the Manager, Carolina Operations Health,
Salty and Environment, or the designee of such Person as omtemplated by Easbnan's
Standards.

"Bastman Improvements" means all buildings, structures, improvements, fixtures,
equipment, fencing, paving, bcrms, grading, utility infrastructure and other fiuilities now or
hereafter situated on any part of thc Phnt Site other than the Cogen Site, owned by Eastman or
any Tenant of Eastman, including EKS13, bur cxctudhtg thc Facility and any other Pmject
faalitics owned by Seller.

"Eastman Suspension Period" shall mean any period during which Eastman has
suspended its purchase obligations pursuant to Section 3.04.

"Eastman Work Budget" shall have the meaning specified in Section 6.01(b)(iii).

''Eastman Work Costs" shall have the meaning specified in Section 6.01(b)(iii).

"Eastman's Elecbic Requirements" shall mean the amount ofelectric power required for
Eastmm's operations at the Plant. Eastman's Electric Riquirements shall not include de uiEAmls
amounts ofenergy purchased fiom Utfiity for peripheral Plant facgities such as security lighting.

''Eastman's Existing Steam Equipment" shall mean Eastman*s existing coal-fired boilers
(designated by Eastman as Boilers Nos. 3, 4, and 5), Eastman's existing natural gas fircd boiler
(designated byEastman as Boiler No. 1), and any equipment that replaces, modifies, or upgrades
such equipment; excIirding any equlpmcut instaHed by Seller.
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"Eastman's In&astructure" shall mean Eastman's utility in&astiucture fitcllitles, including
water treatment, water supply and wastewater disposal eqtnpment; elechical equipment; and
other eqtdpment Stdler reasonably considers necessary or expedient for the continued operations ..
ofthe Project during any Eastman Suspension Period.

"Eastman's Standards" shall mean the policies, procedures, and rules adopted by
Bastnan as of the date of this Ayeement relating to health, safety, euvirtmmental, and
operational issues applicable to the use and occupancy ofany portion of tbe Plant Site (excludJng
the Project Site) that have been provided to Seller, and an index ofwhich is attached as gzhibg~0. In the event that sny such policies, procedures, or rules are adopted or modified by
Eastinan at any future time, such newly adopted or modified pohcies, pmcedures, or rules that do
not have the efiect of increasing Seller's obligations or liabiTities under the Pmject Agr~
or otherwisc adversely affecting SeHer, shall become part of Bastman's Standards thirt (30)
days a&or Seller receives &om Eastman a written copy thereof conspicuously identi6ed as a
newly adopted or modified Eastman's Standards or such longer time as Seller requires to
implement the newly adopted or modified Eastmau's Standards.

"Eastmm's Steam Requirements" shall mean the amount of Kgh Pressure Steam and
Intermediate Pressure Steam required for Eastman's operations at the Plant. ~'s Steam

ants shall exclude de mirdmis amounts of steam produced by internal heat recovery
processes.

"Economic Dispatch" shall mean any period of reduced or curtailed operation of the
Project (i) due to market conditions that cause the variable operating costs of electric output of
the Project, including fuel, operation and mdntenance expenses, taxes, and other vaiable
expenses, to exceed the amount that can be reahzed from the sale of electric output &om the
Project, or (ii) at the direction of any independent system operator, regional tnmsmission
operator, or other entity with uuthority over the operation ofelectric generating eqtdpment in the
geographictd region in which the Project is located.

"E8'ective Date" shall mean the date ofexecution of this Agreement by the Parties.

"EKS13" shall mean the portion ofthe Plant Site other than the Project Site.

"Blectric Credit" shall mean the amount determined pursuant to Section lII or IV of
EttbibjL4 93(jt), as applicable.

''Electric Payment" shall mean the payment for electric services, as determined m
accordance with Section 4.03(b).

"Blectric Supply Period" shall be any period during which Seller is providing, or is
requhed to provide, electric power to Eastman in accordance with Section 4.02.

''Electric Substation Area" has.the meaning given in the Lease Agreement.
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"Environmental Laws" means the Comprehensive Environmental Response,
Compensation and LiabiTity Act (42 U.S,C. tj9601 ~, the Hazardous Materials
Transportation Act (49 U.S.C. I't 5101 ~ the Resource Conservation and Recovery Act
(42 U.S.C b 6901 gU@g, the Federal Water Polhtion and Contml Act (33 U.S.C. $ 1251. el
gee, the Clean Air Act (42 U.S.C. tj 7401 gLmbj, the Occupational Safety snd Health Act
(29 U.S.C. b 651 ~et, the Toxic Substances Control Act (15 U.S.C. tj 2601 gLmQ and the
Emergency Planning and Community Right to Know Act of 1986 (42 U.S.C. g 1101 ~et and
any present or future analogous Laws.

''Essential Gas Fadlities*'hall mean sny portion of the gas pipeline, valves, meters, and
other equipment that is necessary to the continued supply ofnatural gas to the Project.

'essential ISBL Facilities" shall mean the portion ofthe HTM Heater Pipeline, together
with all ancilhuy equipment and utigty interconnections, ecessary to deliver natural gas to the
HTM Heater System, and located inside the boundaries ofthe Cogen Site.

"Event ofDefault" shdl have the meaning speci6cd in Sections 10.01 and 10.02.

"Excess Electric Capacity" shall mean capacity in excess ofthe Contract Capacity.

"Excess Electric Energy'* shall mean the energy associated with Excess Electric Capacity.

"Excess Steam" shall mean Stemn in excess of the Maximum Steam Demand that Seller
may provide pursuant to Section 4.01(t0.

"Exempt Wholesale Gcrierator" shall mean an exempt wholesale generator within the
meaning of Section 32 ofPUHCA, 15 U,S.C. Section 79z-5a, aud the implementing regulations
issued by the Federal Energy Regulatory Commission, 18 C.F35. Part 365.

"Fair Market Value" shall have the meaning speci6ed in Section 6.07(exii).

"Financial Closing shdl mean the esdier of Qi the execution of loan sgreemcms with
the Fmancing Party or Parties providing for the construction or term 6nancing of thc Pmjcct, and
the ful6llment or waiver ofall conditions~ to the initial availability of funds thereunder;
(ii) in the event that thc project will be 6nsnced by an A6ihste of Seller, the date when such
A%Sate delivers cvidcnce to Eastman demonstrating that it hss mseived adequate Smds and has
cash evadable to provide for the construction 6nsnciing of the Project; or (iu) at Seller's option,
the delivery of a notice to pmceed to the Constructhm ontractor, or the commencement of
constiucdon ofthe Project.

"Financing Party" shall mean any Person providing debt or equity 6nsnciug (mcludiug
equity contdbutions or commitments), re6nsncing of any such 6nancmg, or any guarantee,
insurance or credit support kr or in connecthm with such fmancing or ru6usncmg, in counecdon
with the construction, ~ip, operation, or maintenance of the Pmject, or any part thereof;
Fielded, horvevsr, that a Financing Party shall not include Seller or, in the case of a person
providing equity, any Afhliate ofSeHer.
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'qrorce Majeure" shall mean an event or circumstance beyond the reasonable control of
and without thc Bmlt or negligence of the Party claiming Force Majeure, It shall include failure
or interruption of the producdon, dehvery, or acceptance ofelectric power,, natural gas, Steam,
condensate, water, fire water, orwastewater due to an act of God; war (declared or undeclared);
sabotage; riot; insurrection; civil unrest or dishubsnce; military or guciriga action; economic
sanction or embargo; civil strike, work stoppage, slowdown, or Iockwuq explosion; fire;
caithquake; abnormal weather condition; hunicane; fiood; hghtning wind; drought; peril of the
sea; thc binding orderofany Governmental Authority (provtdedthat such order has been resisted
in good fiuth by all reasonable legal means); the fidtwe to act on the part ofany Governmental
Authority (provfded that such action is ordinanly performed by the Governmental Authority and
has been timely requested and diligently pursued); unavailagity of fuel (including hnerruption
of fiiei transportation); unavailability of supplies or pmducts necessary for tbe operation of thc
Plant or the Project; failure of equipment not utilized by or under thc omtrol of a Party; and
fidture ofequipment utilized by and under the control of a Party, providbrf that such cquIpment
has been designed, constructed, operated, and maintained in accordance with Prudent Operating
Practice. Notwithstanding the foregoing, nothing related to market conditions shall constitute
Force Majeure.

"Gas Demand Notice" shall have the meaning given in Section 5.12(a)(iii).

"Gas Meter Statioif'hall mean Seller's gas meter station located on the Cogen Site, as
described in gxhtbi~O

"Governmental Authority" shall mean the federal government of the United States, and
any state, county, nnudcipal or local government or regulatory department, body, politiod
subdivision, comndssion, agency, 'nstrumentality, ministry, court, judicial or a ministrativc
body, taxing authority, or other authority thereofhaving jurisdiction over either Party, the Pmject
{including its Eel supply and transportation), the project Site, or the plant, whether acing under
actual or assumed authority.

"gpd" shall mean tpdions per day and "gpm" shall mean gallons per minute.

"Hazardous Substance" means any hazardous substance, tmnc substance, toxic chemical,
polhitan, air contaminant, thermal discharge, solid waste, or hazardous soHd waste regulated
under any Environmental Law.

"High Pressure Steam" shall have the meaning given in R@ibi~SO 6.

%RSG" shall mean any ofthe Project's heat recovery Steam generators

"HTM Financed Facilities" shall mean the HIM Heater System Upgrades and the portion
ofthe RIM Heater pipeline outside thc boundaries ofthc project Site.

''HTMHeater Charge" shall have the meaning specified in Exhibit 4M(a).
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"HTM Heater Pipeline" shall mean the new gas pipeline for the transportation ofnatural(
gas fiom the Gas Meter Station to the HTM Heater System, located pattially inside and partially
outside the boundaries ofthe Cogcn Site, bur exchrdirrg any Essential Gas Facilities.

"HTM Heater System" shall mean, collectively, Eastman's HTM heaters and control
system, as upgraded by the HTM Heater System Upgrades, bur exdcding existing import and
export pipes and lines and the HTM Heater PipelinL

"HTMHeater System Upgrades" shall have the meaning specified in Section 6.02(h).

"Imposed PB Completion Date" shall have thc meaning specified in Section 3.06.

"Incremental Steam Demand" shall mean Steam in excess of the Basic Steam Demand
that Eastman has elected to purchase under Section 4,01(h).

"Indemnifiable Cost" shall mean any cost, expense, damage, liability, or loss, including
reasonable attorneys'eex

"Indemnified Party" shall have the meaning specified in Secfion 9.02(e).

'indemnifying Party" shall have the meaning specified in Secdon 9.02(e).

"Independent Party" shs0 have the meaning spaified in Section 5.06(c).

"Infrastructure Utlhixstion Peiiod" shall mean the paiod during which Seller is utilizing
Eastman's ~cture pursuant to Section 3.04.

"Initial Delivery Date" shall mean the first date on which each of the ISBL Steam
Ictercomrection Pacilities are connected to the OSBL Steam Interconnection Facilities; the ISBL
Auxiliary Interconnection Facilities are connected to the OSBL Auxihary Intercormection
Facilities; the HTM Heater Pipeline, including the Essenial ISBL Facilities, has been comgcted
to the Gas Meter Stafion and the HTM Hester System; and the pmjcct is capable ofcommencing
the reguhr delivery ofSteam and natural gas in accordance with the terms of this Agreement.

"Initial Electric Delivery Date" shall mean the first date on which the ISBL Eectric
Interconnection Facilities sre connected to Eastman's electric power distribution system, Seller'
sale ofelectric power to Eastnum would not result in an Adverse Regidatary Event or an event
that would perndt Seller to suspend the supply ofelectric power to Eastman pursuam to Section
4.02(h), and the Project is capable ofcommencing the regular delivery ofelectric power directly
to Eastman in accordance with the terms ofthis AgieeuNnt.

"Intermediate Pressure Steam" shall have the meanmg given in@&~hi iL3~0.

"ISBL" shall mean inside the boundaries ofthe Project Site.
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"ISBL Auxiliary Interconnection Pacilities" shall mean aH equipmeat aaci facfiities on
Seller's side of the Point(s) ofDeHveiy for the transfer of fire water, condensate, demineralized
makocip water, raw water, waste water e!8nent, and other commodities to the OSBL Auxgiary
Intercoiaection FaciTitics, as described ia RKhibiiI~O

"ISBL Electri Inteicxmnection PaciMes" shall mean aH ecpdpment and ibcfiities on
Seller's side ofthe Point(s) ofDelivery for the purpose of interconnecting the electric generating
ecpdpment at the Project to Eastman's electric power cgstrilaz6on systecn, as described in~
L00)

"ISBL Interconnection FaciTifics" shaH mean the ISBL Auxfihay Inter~n
Pacilities, the ISBL Electric Interconnection Pacilities, and the ISBL Steam aterconnection
PaciTities,

"ISBL Steam Interccsmection Pacilities" shall mean aH equipment and facilities
(induding utility intereoanections) on Seller's side ofthe Point(s) ofDelivery for the purpose of
intercoanecfiag the Steam production equipment at the Piojecx to the OSBL Steam
Interconnection FaaTifies, as descril)ed in RghjU,QIUa.

'%gals" shall mean one thousand (1,000) gsHoas.

"kWh" shall mean one (1) hlowatt-hour ofelectric energy.

"Late Payment Rate" sbaH mean the Prime Rate per annum, plus two percent (2Yo).

"Lnw" shsH mean Qi any law, legislation, statute, act, ade, ordinance, decree, treaty,
regulation, order, judgment, holding ofa judicial or administrative tnlrunal, or other similar legal
requirement, or (ii) any legally binding announcement, directive or published practice or
interpretation thereof, enacted, issued or proandgsted by any Governmental Authority.

"Lease Agreement" shall mean the Ground Lease Attreeatent of even date~
purmant to which Eastman shaH (i) lease, rent, 1st, and demise the Cogea Site to Seller,  u grant to
Seller cerndn easements, aad (ifi) great to Seger a license aad right to have certain apputensnt
tbcigties located in the Plant Sita

"Lender" shall mean (i) with respect to Seller, any Fhnmcing Patty providing debt
financirlg, refinancing ofany such financtng, ur any guarantee, credit insurance or credit support
for or ia connection with such finaacing or refiaaachg, in connection with the acquisiticm,
construction, ownershp,'peration, or maintetumce of the Project, or any part thereof; or in
connection with the accprisMoa, construction, or ownership ofthe ETM Financed Pacfihles and
the OSBL Interconnection Paoilities, or any part thereof, or (a) with respect to Eastman, any
leadiag institution party to the senior credit kuTity ofEastman or the Pbmt.

"Maintenance Outage" shag mean aay period when Seller, deipite ~ce of its
obligations under Section5.02(a), is unable to deliver Steam or electric power dne to
maintenance of the Project or any part thereof.
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'Maximum Stcam Capacity" shall mean six hundred thousand (600.000) pph of Steam,
coniisting of four hmdrcd thousand (400,000) pph of High Pressure Steam and two hundred
thousa8 (200,000) pph ofImermedbue Pressure Steam.

"Maxinmm Steam Demand" shall mean the sum of the Basic Steam Demand and the
Incremental Steam Demand.

"Minimum Steam Purchase" shall mean an amount of net thermal energy equal to nine
thousand (9,000) MMBtu per day, reduced in proportion to any reduction in Eastman's Seam
Requiiements duc to sn event ofForce Msjeue.

"Minimum Steam Quantity" shall mean the amount of Steam (approximately 80,000 pph)
that Bastman must use for a purpose described in 18 C.F.R. $ 292.202(h), induding any
amendments thereto, in order for the Project to be a Qualifying Facility.

"MMBtu" shall mean onc million (1,000,000) Btus,

"MW" shall mean one (1) megawatt.

"¹t Thermal~ shall have the meaning speciSed in @@bit 4 933+.

"Offeree" shall have the meaning specified in Section 4.02(c).

"Offer Notice" shall have the meamng specilcd in Section 4.02(c).

"Operating Committee" shall mean the committee established pursuant to Section 5.11

"Operating Bxpenscs" shall mean the costs of operating and maintaining the Project.
Operating~ shall include paymeuts for natural gas or natural gas transportation services,
induding distributions in lieu of payments, operation and maintenance services, insurance and
administrative services, regardless ofwhether such payments or distributions are subordinated to
debt service or not, bur cxcturgrig the pndit portion of any subordmated fees to Seller or Seller'
AiKiates.

"OSBL" shall mean outside the boundaries ofthe Project Site,

"OSBL Auxiliary Imerconnection Facilities" shall mean all equipment and fhcTiities on
Eastman's side of the Point(s) of Delivery for tbe transtbr of Sre water, condensate,
demineialixed makeup water, raw, water, waste water efHuent, and other commodities to the
Plant commodities systems, as described in Etltlbi1LllI(g).

"OSBL HTM Heater Facilities" shall mean the HTM Heater System and the portion of
the HTM Heater Pipeline outside the boundaries ofthe Project Site.

10
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"OSBL Interconnection FacH16es" shall mean 'the OSBL AuxHhuy lot~on(
FacHities and thc OSBL Steam Interconnection Pacilities.

"OSBL Steam Interconnection FacHities" sbaH mean aH equipment and HrciHties-on-
Basnnan's side of the Point(s) of DeHvery for thc purpose of interconnecting the Stcam
production equipment at the Project to the Plant Steam distnbution system, as described in

EtthibjL1 91{iI).

"OSBL Work" shaH have the meaning spec16cd in Scchon 6.02(a).

"Package BoHers" shall mean the Project's two (2) back-up boilers; each rated to profile
two lmndred and 66y thousand (250,000) pph of IHgh Pressure Steam at thc pressure and
temperature speciged in mzldjtjLSJ@h) as measured at the connecdon point shown in Eggttt
~101

"Parties" shall mean Eastman and Seller.

"Party" shall mean Eastman or Seller.

"Party's Workers" shaH have the meaning spcc16ed in Section 12.08.

''PB UtiHxation Period" shall have the meaning speu6cd in Section 4.01(k)gi.

"Performance Test" shaH mean those tests performs to demonstrate compliance with the
project's construcgon contract(s), as more RHy set forth in lhltibjLL00).

"Person" shall mean any legal or natural person, including any individual, corporation,
partership, limited Hability company, trust, govenunental or international body or agency, or
other entity.

''Pipegne UtiHzation Period" shaH have the meaning speciHed in Section 5.12(xiii).

"Plant" shall mean EKS13 and aH Eastunm Improvements.

''Plant SiteP means aH land or other interests in real property owned by Eastman in both
Calhoun County, South CaroHaa and Lexington County, South Camlins, in one or more
contiguous tracts, including land on which any Eastman Improvement are located and land
currently undeveloped for Eastman's manufacturing business on the Effective Date,

"Point(s) of Delivery" shaH mean thc physical location or locations where the ISBL
Electric Intcrconnccttm F~ the ISBL Steam Interconnection FaciHties, and the ISBL
AuxiHary Int connection FacHities are connected to Eastman's electric power distribution
system, the OSBL Steam Interconnection FacH16es, and the OSBL AuxHhuy Interconnection
Facilities, res~, aH as described in E~~hib't ~01 t).

11
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( 'Tower Purcham Agreement" shaG mean any writlen agreemcnt or other arrangement,
other than this Agreement, between Seller and any clcctric utility, power marketer, independent
system operator, power pool, retail customer, or other power purchases, providing for the
purchase ofaH or part of the electric energy or capacity produced by the Project in excess of~
Contract Capac}ty, including any renewtds or extensions of any such agreement or arrangement.

"pph" shall mean pounds per hour.

"price forNet Thermal Energy" sbaG have the meaning specified in Ez}i'}LdJ}Za}

'Trice for Package Boiler Steam" shall have the meaning specified in gxhhbi~0(tt).

"Prime Rate" means, for any day, the "PRIMB RATE'eputed by tbe Wafi Street
Journal as the base rate on corporate loans posted by at least seventy-frve percent (75%) of the
nation's thirty (30) largest banks for such day, as such "PRIME RATE" may change fium time
to time. In the event the Wall Street Journal ceases to publish the "PRIMB RATS," then
Bastman and Seller shall agree as to a substitute reference which represents thc base rate on
orporate loans posted by major banks having one or more lending offices in New York,

New York.

"Prior Contract Capacity" shall have the meaning spccified in Section 4.02(b)(ii).

"Project" shall mean ScHer's electdc power generating and Steam production &ciHty,

( inc}uding the ISBL Interconnection Facilities, the Essential ISBL Paciluies and any other
properly on Seller's side of the Point(s) of Delivery, afi as more fully described in Rztjbtt
~0 as such Exhibit may be inodified by Seller fogowing the Initial Delivery Date to
conform to the as-built drawings for the Project profiled to Seller by the Construction
Contractor; provJrfsg however, that for purposes of this Agreemcnt, the Project shall not include
any OSBL Interconnection Facilities,

'Troject Agreements" shall mean this Agreement, the Lease Agreement, and the
instruments described in the Lease Agreement granting the Easements.

"Project Site" shaG mean the Cogen Site and the Easement Areas.

"Projected hutial Delivery Gate" shaH initially mean June 1, 2003 (ss such date may be
mmied pursuant to Section 5.10(a)), which is the date upon which Seller expects to bc capable
of commencing'the regular deHveiy of Steam and natural gas in accordance with the terms
hereof.

"Property Tax" shall have the meaning speci6ed in Section 7.01{a) of the Lease
Agreement.

"Proprietary Information" shaH have the meaning speci6ed in Section 12.06(t).

12
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"Prudent Operating Practice" shall mean any of the practices, methods, standards, and
acts that are used by a significant pordon of the applicable industry in the construction,

'peration, and/or maintenance of comparable equipment or fhciiities and which, in the exercise
of reasonable judgment in the light of the facts actually known, or reasonably should have been
known, at the time that a decision was made, would reasonably have been expected to
accomplish the desired result at the lowest reasonable cost, consistent viith gccnsing and
regulatory considerations, environmental considerations, reliability, safety, and expedition,
Pnident Operating Practice is not intended to be limited to the optimum practice, method,~, or act, to the exclusion of all others, bnt rather to be an accepted range of practices,
methods, standards, or acts employed by constructors, owners, operators, and msintahcrs of
BmiTitics similar in loctde, size, and operational ~sties to the Project, inchrding those
involving the usc ofnew concepts or technology, and having due regard for applicable safety and
maintenance codes and standards, manufacturers'ananties, and applicable Laws and
Authorizations.

"psig" shall mean pounds per square inch gauge.

"PUHCA" shall mean the Public Utility Holding Company Act of 1935, as amended.

"Qualifying Facility" shall mean a quaifying facility within the meaning of the Public
Utility Regulatory Pogcies Act of 1978, as amended, 16 U.S.C. Section S24a-3, and the
implementing regulations issued by the Federal Energy Regulatory Commission, 18 CFX. Part
292.

"Seller Adverse Act" shall mean g the negligence or willibl misconduct ofSeller or (ii)
a Degmh or an Event of Degudt with respect to Seller under (and as dc6ncd in) a Project
Agreement that is not an event arising out of (x) an Eastman Adverse Act, (y) Force Majeure, or
(z) any other accidental occurrence or unexpected event that does not onstitut negligence or
willful misconducL

"Seller's HTM Heater~ shall mean the (t) undividof ERy percent (50%) mterest
in thc HTM Heater System and (ii) one hundred percent (100%) interest in the portion of the
HTM Heater Pipelme outside the boundaries of the Project Site, tnmsferred by Eastman to Seller
under Section 6,08(b)(ii).

"Senior Management" shall mean the Vice President and General Manager. Carohna
Operations, with respect to Eastman, and an officer ofScllcr, with respect to Seller.

"Steam" shall mean High Pressure Steam and Intcrmehate Pressure Steam.

"Steam Demand Nodce" shall have the meaning given in Section 4.01(k).

"Steam Payment" shall mesa the payment for Steam, as determined in accordance with
Ettl@~i 03~a.

"Steam Rebate" shall have the meaning given in MRittg3{aa.

13
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"Subordination Amount" shall mean payments made by Seller relative to the Pmject for
operathm and maintenance, paymeut ofdebt, subordinated fuel payments, and other payments as
set forth in g@jhjL4403 Q. The Subordination Amount shall be the sum of (i) Debt Service and
(ii) the Operating Expenses ofthe Project

"Supplemental Puel Arrangement" shall mean any contract or other arrangement to
acquire fuel supply and transportation to satisfy Eastman's Incremental Steam Demand.

"Tax" shall mean any tax, charge, impost, tariff duty or fee ofany hnd charged, imposed
or levied, directly or mdirectly, by any Governmental Authority, including any income tax, value
added tax, sales tsx, stamp tax, import duty, withholding tax (whether on dividends, mtcrcst
payments, fees, equipment rentals or otherwise), excise tax, Property Tax, special levy or
assessment, business or occupation tax, environmental or energy tsx, or any fee paid in lieu of
any ofthe foregoing.

"Technical Dispute" shall have the meaning specified in Section 10.06(c).

'Technical Expert" shall have the meaning specified in Section 10.06(c).

"Tenant" shall mean a Person other than Seller that owns and operates a captive ficility
st the Plant Site pursuant to a lease Bom Eastman.

"Term" shall mean the duration of this Agreement as determined under Article III,
including any extensions thereof

"Tier One Puei" shall have the meaning specified in gxbibit~03

'Vier One Net Thermal~ shall have the meaning specified m ~h~t~Oig.

"Tier One Thermal Energy Price" shall have the meaning spccified in g@i~QOQa.

"Tier Two Fuel" shall have the meaning spccificd m g~itL4 tgfit).

"Pier Two Net Theinud Energy" shsQ have the meaning specified in Nh~L44t3~.

"Tier Two Thermal Energy Price" shall have the meaning specificd ingzhi~ 03@a.

"Transferee" shall have the meaning specified in Section 12.06(a).

"Transfer Interest" shaH hav'c the meaning specified in Section 7,03.

'Viansfcr Offer Notice" shall have the meaning specified in Section 7.03.

"Transferor" shall have the meaning specified in Section 12.06(a).

14
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Unused Contract Capacity shall have the meaning specified in Section 4.02(b)(iv).

"Utility" shall mean South Carolina Electric k, Gas Company, and any successor thereto.

L02

a ggzgd. Unless othcrwim required by tbe context in which any term appears:

i. Capitalized terms used in this Agreement shall have the meanings
specified in this Article.

ii. 'Ibe singular shall include the plural and tbe masculine shall include the
feminine and neuter.

iii. References to "Articles," "Sections," or "Exhibits" shall be to articles,
sections, or extdbits of this Agreement, and references to "Paragraphs," "Subparsgraphs," or
"Chmses" shall be to separate paragraphs, subparagraphs, or clauses of the section in which. the
reference occurs.

iv. Tbc words "herein," "hereof and "hereunder" shall refer to this
Agreement ss a whole and not to any particular section or subsection of this Agreement; the
words "include," "includes" or "including" shall mean Rnctuding, but not limited to, and the
words "best efforts" shall mean a Icvcl ofeffort which, in the exercise ofrcasonablc judgment in
the light oFfacts known at the time a decision is made, can be expected to accomplish the dashed.
result st a reasonable cost, in a timely manner, and consistent with Prudent Operating Practice.

v. The term "day" shall mean calendar day, and thc term "business day"
shall mean a week day on which commercial banks are commonly open in tbc jurisdiction in
which the Project is located. The tenn "month" shall mean a calendar mouth; unnmted that
where a period measured in months commences on a date other than the first (I") day of a
month, the period shall run fiom the date on which it starts to the corresponding date in the next
month snd, as appopiia ~ to succeefing uumths thereaRer. The term "quarter" shall mean a
calendar quarter; aud thc term "year" shall mean a calendar year. Where the context requires,
whenever an event is to be pcribrmcd by a particular date, or a period ends on a particular date,
and the date in question falls on a weekend, or on a day that is not a business day, tbe event shall
be performed, or tbe period shall end, on the next succeeding business dsy.

vi. The term "electric power" shall mean electric energy and electric
capacity, "energy" shall mean the energy component of dectric power, and "capacity" shall
mean the capacity component ofelectric power.

vii. The term "negligence" shall mean negligence of a Person, as dcfined
under South Carohna Law, snd the term "willfhl misconduct" sbaH mean action taken or not taken
by a person which action is knowhigly or intentionally taken or not takeui (A) with intent that injury
or damage would result thcrefmm, or (B) with actual knowledge at the time of tahng or not tshng
such action that such action taken or not taken is or shall be a material Default under this Agiecment
or theLease Agreement, or with conscious indifference to the consequences thcrcog or in knowing
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violation ofany Law. The Parties expressly agree that the teruN negligenoe and willfid misconduct(
shall notbe construed to cschide action taken arnot taken by an otficer, director, manager, Ihreman,
or other employee or agent ofthe Person, in each case acting within the scope of their uthoiity in
the course of their employment. Without limiting thc foregoing definition in any way, willful ..-
misconduct does not include any act or fidlure to act that is involuntary, accidental, un'mtentional, or
negligent, based on any theory ofnegligence.

viii. AII accounting terms not speclfically defined herein shall be
construed in accordance with generally accepted accouufing principles as in effect fiom time to
time in the United States ofAmerica, consistently applied.

ix. All references to a particular Person shall include such Person'
success'nd permitted assigns.

x. All references herein to any contract or other agreement shall be to
such contract or other agreement as amended, supplemented, or modified to the date of
fefeieuGL

xi. Ali references herein to any Law shall be to such Law as amended,
supplemented, modified, or replaced &am time to time.

xii. Reference to Force Majeure as an excuse of non-performance in any
provision shall not be interpreted to mean that Force Majeure is not an excuse with respect to
other provisions where it is not specifically mentioned,

b. ~, The titles of the articles and sections herein have been inserted as a
matter of convenience of reference only, and shall not control or affect the meaning or
constmction of any ofthe terms or pmvisions hereof

c. ~itticllttg. This Agreement was negotiated and prepared by both Partics
with advice of counsel to the extent deemed necessary by each Part; the Parties have agreed to
the wording of this Agreement; and noae of thc provisions hereof shall be construed against one
Part on the ground that such Party is the author ofthis Agreement or any part thereof.

d.
'

The axtubits hereto are incorporated m and are
intended to bc a pmt of this Agreement; provkhg hraNsvar, that in the event of a confiict
between the terms of any exhibit and the terms of this Agreemeiu, the terms of this Agreement
shall take precedencn

c. e al . The Partics shall act in accordance with the
principles ofgood fiiith and fair dealing in the performance ofthis Agreemeai. Unless expressty
provided otherwise in thIs Agreement, (i) where theA~ requires the consent, approval, or
similar action by a Party, such consent, appmval, or other similar acdon shall not be
unreasonably withheld, condidoned, or delayed, and (ii) wherever the Agreement,gives a party a
right or obligation io determine, require, specify, or take similar action with respect to a matter,
such deternunation, requirement, specification, or similar action shall be reasonable and timely.

16
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1.03 ~ This Agreement shall include the following Exlnbits, induding Hgtun
Ml{Q.

Bxhibit 1.01(a)
Exhibit 1.01(b)
Exhibit 1.01(c)
Exhibit 2.01
Exhibit 2.02
Exhibit 4.03(a)
Exhibit 4.03(b)
Exhibit 5.01(a)
Exhibit 5.01(b)
Bxhibit 6.03(a)
Exlnbit 6.03(c)
Bxlnbit 6.04
Exhibit 6,06

Project Description; Interconnection PaciTities.
Eastman's Standards
Pcribrmance Test
Exceptions to Eastman's Rclxelxttstions and WarranrieL
Bxceptions to Seller sRepresentarions and Wananties.
Calodation ofSteam Payment.
Calcularion ofHiectric Payment.
Blcctric Power Chacteristica
Steam Characteristics.
Demineralized~pWater Chanictcristics.
Filtered Water Clnuactcristica
Steam Condensatc Characteristicn
Price for Commodities and Services During Consuuction

ARTICLE II
RNT TI N

? 01 i Eastman undies the following
representations and warranties to Seller, each ofwhich is true and correct on the Bffective Date:

a. Qgggiislhtu. Eastman is a corporation duly oqgatdzed and existing in good
standing under the Laws of the State of~ and it is duly quali6cd to do business in the
State ofSouth Carolina,

b. tthgtjly. Eastman possesses all rtxtuisite corporate power and authority to
enter into. and perform this Agreement and to carry out the ransactions contemplated hetehL
Eastman has all legal power and anthority to cqvn and use its.properties and to tmnsact tbe
business in which it engages or pmposes to engage, and holds or expects to obttdn all
Authorizations necessary and retpiired therefor.

c, Q~itLAgtygm~t. Eastman's exeauion, delivery, and pcribrmance of this
Agreement have been duly authorized by, and sre in accordance with, its articles ol'incorporation
anil bylaws, this Agreement has been duly executed and delivered for it by the signatories so
authorized; and this Agreement~ its legal, valid, and binding obligation, enforceable
against it in accordance with the terms hereof, except as such erdb~ty may be limited by
applicable Bsnhuptcy Laws, or by general principles of etptity (regardless of whether such
enforcement is considered m ixluity or at hnv).

d. 5~0llaloa, Eastman's execution, delivery and perforinance of this
Agreement Qi will not result in a breach or violation of, or omstitute a dethult under, any
Authorization, or any contract, lease or other agrecmcnt or instrument to which it is a party, or by
which it or its piopeities may be bound or affected; and (h) does not ropire the consent,
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authorixation, or nofificafion of any other Person, or any other action by or with respect to sny
other Person (cxcspr for consenm or authorizations already obtained, notifications already
delivered, or other actions already taken, each ofwhich shaH be listed in ~ib~QQ.

e. ~~~tsxgi2HN. Except as disclosed in Itthihi~~0 no suit, action, or
arbitration, or legal, administrative or other pmceeding is perxfing or has been overfiy tlxeatened
against Eastman that would abject the validity or entbrceabifity of this Agreeinent or the aMity
ofEastman to fulfifi its commitments hereunder, or that would, if adversely determined, have a
material adverse effect on the business or financial corxfition ofEastman.

f. QgtggliggZiggg. Eastman does not have any present plans to close the Plant or
to reduce its operations at the Plant in a manner that would have the etfect ofmaterially reducing
Eastman's Steam Requirements below the level ofsuch requhements as of6NBifective Date.

2.02 Sefier makes the following
representations and wananfies to Eastman, each of which is tme and correct on the Effective
Datm

a. Qgsttizstitttt. Seller is a Hmited liability company duly organized and exisfing
in good standing under the Laws ofthe State ofDelaware, and it is duly quafified to do business
m the State ofSouth Carolina. SkyGen Energy LLC is the sole member ofSefier.

b. ~. Seller possesses aH requisite power and authority to cater into and
perform this Agreement and to carry out the transactions contemplated herein. Seller has aH

legal power and authority to own and use its properfies and to transact the business in which it
engages or proposes to engage, and holds or expects to obtain aH Authorizations necessary and
required therefor.

c. ~india Lhgiggtggnl. Seller's execution, dehvery, and performance of this
Agreement have been duly authorized by, and are in accordance with, its Certificate of
pormation and its Limited Liability Company Agreemcnt; this Agreement has been duly
executed and defivered for it by the signatories so ~; and this Agreement constitutes
Seller's legal, valid, and bmding obligation, enforceable against it in accordarxc with the terms
hereof, except as such caforoeability may be linuted by applicable Bankruptcy Laws, or by
genaal principles of equity (regardless ofwhether such entbrcemem is considered in equity or at
brw).

d. HgZjgigtitut. Scfier's execution, delivery, and performance of this Agreement
Qr will not result in a breach or violation of, or constitute a default under, any Authomation or
any contract, lease, or other agreement or instnnnent to which it is a party, or by which it or its
properties may be bound or afiected; and ~u docs not require the consent, authorizatio, or
noti6cation of any other Person, or any other acfion by or with respect to any other Person
(except for consents or authorizations already obtamed, notifications already delivered, or other
actions already taken, each ofwhich shall be Hated in gttbt@H~02 .

e. ~Pcesd~in s. Except as disclosed in Qgu~b', no suit, action, or
arbitration, or legal, administrative or other procee@ng is pending or bas been overtly threatened
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against Seller or SkyGen Energy LLC that would affect the validity or enforcesbility of this~t or the aMity oF Seller to fulfill its commitments hereunder, or that would, if
adversely determined, have a material adverse effect on the business or financial condition of
Seller.

3.01

a. igifitt~ The Term shall commence on the Effectiv Date. This
Agreement shall continue in effec until the twentieth (20 ) anniversary of the first (1") day of
the month foHowing thc month in which the Initial Delivery Date occurs, unless earlier
terminated in accordance with the tame hereof, The termination of this Agreement shall be
without prejudice to any rights or obligations of the Parties arising under this Agreement prior to
mch termination.

i. SeHer may terminate this Agreemcnt immediately by written notice to
Eastman in the event that SeUer terminates the Lease Agreement pursuant to Sections 5.04(bead)
or 18.03 thereof

ii. After the initial twenty (20) year Term, Seller may terminate this
Agreement concurrent with Seller's termination ofthe Lease Agreement by notifying Eastman of
such intent in writing at least thirty-six (36) months prior to the effective date of such 'rmination;tuevided, however, that termination following an Eastman Event ofDegmlt shall be
governed by Section 10.03.

3.02 Ectttmtsi. The Term shall extend automatically following the twentieth (20 )
aaniversmy of the first (I j day of the month following the month in which tbe Initial Degvety
Date occurs for a period ofone (1) year on the same terms and conditions as set forth herein, and
shall continue to automatically extend every subsequent year so long as the Lease Agreement
remains in eff'cct. Eastman may terminate this Agreement, wMch termination shall be effective
as of thc end of the then onrent Term, by notifying Seller of such intent m writmg at least two
hmdred an'd seventy (270) days prior to the termination of the then current Terna IfEastman so
terminates this Agreement, Seller shall have the right to'(a) dismantle and remove the Project, or
(b) continue to own, operate, and maintain the Project pursuant to the terms of the Lease
Agreement and make sales of electric power aud steam to any other purchaser, in which case
Eastman shall (i) provide casemcmts across unhnprovoi portions of the Plant Site for any
necessary electric power and Steam delivery facilities or any other purpose reasonably related to
such sale, 'and (fi) allow Seller to continue to use any existing Easements and Eastman's
Infrastmcture required for operation of the Project under terms identical to those contained in
Section 3.04(c) ofthis Agreemeut.

3.03

19
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a. B6bg[~ttlu. This Agreement shall be legally binding fiom and afier the
BEcctivc Data

b. Qut@fittgs. Notwithstanding the foregoing, Seller's obligations under this
Agreemcnt are expressly subject to the fu166ment of each of the oonditions listed below, in each
case in form and substance satisfactory to Scfier in Scficr's reasonable discrcfion; prcvld'sd,
however, that Seficr may waive any such condition or may extend the date for fulfillment ofany
such condition. In the event that aay of such conditions src not fulfilled by the date indicated (as
such date may be extended), Seller may tcrudnate this Agreement without further obligation or
liability to Hastman:

i. No later than eighteen (Ig) months aker the Bfibctive Date, Seger shall
have revived all necessary Authorization Rom the applicable Governmental Athcsities for the
construction, ownershp,~ or maintenance of thc Project, snd for the sale of the output
(both thermal and electric) therefrom, cxclirdiirg any Authorization which, by its nature, is not
available or required prior to the commencement of construction, ownership, operation, or
maintenance of the project). With respect to each such Authorization, Seller sbsfi not bc deemed
to have received the Authorization unless either (A) afi appeals or other chaHenges of such
Authorization have been resolved to Seller's satisfiiction, or (B) the time for filing appeals or
other chaficnges to such Authorization has expired with no appeal.or other challenge having been
filed.

( ii. No bner than eighteen (18) months aficr the Effective Date, the
Financial Closing sbsfi have~

c. 5gggu. SeHcr shall notify Bashnan of the satisfiicthn, extension, or waiver of
each ofthe conditions prccedem Hated in Paragraph (b),

a Hagggggng. Bastmsa sbafi notify Seger as soon as Eastman undies or boomes
avnau ofany fixmal proposal ta indefinitely orp~y dose tlie Plant.

b. Stlsgtgtsjgg, Bastman may suspend its obggsfions to accept tbe delivery ofSteam
and electric power flum Seller under tMs Agreemeut aud its obligations set fixth in Sections 5.03
through 6.06 hereto upon sbr (0) months prior written nofice to Seger in the event ofthe indefinite
or pcrmsncm closure ofthe plant.

i, Notwithstanding the~ thc payment obi'gst'ons for thc hfinimum
Steam purchase set forth in Section 4.01(h) shall not be subject to suspensicrL Ifthe closure ofthe
Pbmt is expected to be permanent, Bastmsn may satisfy its payment obligations for the hfinimum
Stcam Purchase set forth in Section 4.01(h) by nnddng a single, lump sum payment to Seger,
provrcfad that the Parties agreeupon the amount ofsuch payment.

ii, Any transfer of the Plant, whether befbrc or after its closure, shall be
subject to assignment or transfer provisions contained in Section 7.01(e).

20
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iii. The obligations of the Parties hcreurxbx shall be reinstted in the event

that the Phmt is subsequently reopened, by Eastman or others, at any time prior to the expiration of
the Tenn; prov/cb4 ianvevsr, that Seller's obligations to deliver to Eastman Steam in excess ofthe
Minimum Steam Purchme or electric power shall be subject to any comndtments &rr sales of stcam .
or electric power entered into by Seller during any Eastman Suspension Period; and pnefded,~, that fHastmsn or others have made a hnnp sum psymeut in respectofthe Minimum Steam
Purchase pursuant to Paragraph (b)(i), Eastman or others reopening theHant shaH not be requhed
to psy fur Steam representing the Minimum Steam Purchase, to the extent ofsuch payment. During
any Eastman Suspension Perio, Seller shall be en&tied to continue to own, operate, and maintain
the Project and make sales ofelectric power and/or steam to any other purcascr,

i; During any Eastman Suspension Period, Seller shall have the option to use
Eastman's ln&astructure, at its own rIsk and cost, but not inchrding any capital lease or other simQsr
charges ibr such use. Any period during which Seller is utilizing Eastman's Iu&astmcmre shall be
an "In&a tructure Utilizadon Period." Seller shall nodfy Eastman of the anmnencemcnt and the
terminationof any In&astructure UtTiizstionPeriod. To tbe extent penmtted by Law, Seller shall be
entitled to operate Eastman's In&nstructure utilizing any applicable Auduxizstion hid by Bastmmr,
prov/rfc4 however, that at Eastman's request, tbe Parties shall use their best et&uts to cause any
such Authorizsrions to be transferred to Seller. At the ecd of any In&sstmcture Utilization Period,
st Hastmsn's request, the Parties shsR use their best e8brts to cause any Authorization nsferred
to Seller pursuant hereto to be~ back to BastmarL Eastman shall grant to Seller, to the
extent required, adequate access an'd license(s) to use Eastman's Iu&astructure,

ii During any In&astruchxe Utilization Pcriod, Seller shall be respotmble
fcr operating Bastman's In&astmcturo in accordance with Prudent peeating Practice. Eastman
shall provide Seller with copies of any existmg operation and maintenance procedures with respect
to each component ofEastmsn's In&astmcture, and Seger shall ocmply with any such pnoccdmes of
which it has received notice, Seller shall have thc op&on, but shall not be required, to make any
capital or other improvement to Eastman's In&astructure in connection with its use ofEastman's
In&astructure; prov/de hoavvar, that Seller shall obtain Eastman's written consent to any such
capital or other improvemem to Eastman's In&sstructure. At the end of any In&astnrcture
Utilization Period, Sdler shall transfer sny such capital cr other impiovctnem to Eastman's
In&astmcture to Eastman, st no cost to Eastman, but without any warranty or other liab&ity on the
part ofSeller. Inthe event tbst Seller has compliedwiththe requhements ofthis Subparagraph, but
any capital or other impruvemem or repair is required to continue to operate any component of
Eastman's In&astructure and Sdler elects not to make such capital or other impovement or repair,
Seller shall have the right to shut down such component, and the In&rtstructure UtiTizsrion Period
with respect to such component shall ccrdnarte.

iii, At tbe end of any In&astnxsure Vtilbation Period, Seller shall return
custody aed control ofEastman's In& sstmcture used during such In&astructure Utlization Period to
Eastman, in substantially the same condition that Bastman's In&asimcture would have been in if
Eastman had operated and maintahaxi the equipment during such In&astructure Utilization Period in
accordance with Prudent OperatingPractice.
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iv. In the event that Eastman dismantles the Plant and removes substantially
afi ofthe other components oftbe Phmt, but Seller's use ofEastman's Infiastructuren~ the
deferral of the dismantlement aud removal of any portion ofEastman's Infiasuucturc, Seger sbafi
pay any Property Tax assessed against such portion ofEastman's Iufiastructure during the portion...
ofthe Infrastructure Utilization Period aficr the dismantlement ofthe other components ofthe Plaat

v. Either Party may cause an environmental audit to be conducted as ofthc
commencement of the Infiastructure Utigzatlon Period; proskfed, however, that the obiigaions of
the Parties hereunder, ireluding thar ebggations under Article IX, shall not be iu any way affecte
by the results of such audit, or by whether any such audit identifics any Hazardous Substance or
other euvhunmentsl condition at the site ofEastman's Iufrsstnxxcre.

vi. The indemnity and liability provisions set forth in Article IX abafi
apply to ag actions taken or not taken by Seficr during the In&astructure Utilization Period
relative to Seller's utilization oFEastman's In&astructure, and the insurance provisions set forth
in Article XI shall be modified to the extent necessary to account for Seger's utilization of
Eastman's Infiastructure.

3.05 'n ta fi 1

a. If Seficr has not commenced the foundation work for thc Projcm on or before
eighteen (1$) months atter the Effective Date, Eastman may indicate its intent to terminate this
Agrcemeut by written notice to Seger during the thirty (30) day period immcdiatcly prior to the
cad ofthe eighteen (18) month pcrimL IfEastman fails to provide notice to Seger of its intent to
terminate this Agreemcnt within such thirty (30) day period, Eastman shall be deemed to have
waived its right to terminate this Agreement pursuant to this Section 3.05(a)Qt.

b. IfEastman provides such notice to Seller, SeHer shall have thirty (30) days to
notitJJ Eastman that Seller will continue its development efforta IfSeHer notifics Eastman that it
does not intend to continue its development efforts, or if it fails to respond to Eastman within
such thirty (30) day period, this Agreerueut sbafi terminate at the end of such thirty (30) day
period. If, withm such thhty (30) day p'criod, Seller notifies Eastman that it does intend to
continue its development effor, Seller sMl pay a fee often thousand dogars ($10,000) for each
month ofextension beyond the end ofsuch eighteen (18) month pcriod, and shall include the fee
for thc first (1") month ofextension with the notice to Eastman that it has elected to continue its
development efforts. Subsequent payments shaH be due on tbe first (1$ day ofeach~g
month of extension. Seller may extend its development efforts wnhcut commencing foundation
work for the project for no more than twelve (12) months fium the date on which it notifics
Eastman that it desires to contmue its development eHbrtx

c. If Seller has not commenced foundation work for thc Project on or beihrc the
last day of the twelve (12) month extension period aficwed pursuant to Subparagraph(a)(bg
Eastman may teruuustc this Agreement by written notice to Seller during the thirty (30) day
period hnmediately prior to thc end of said extension period. Tnmination of this Agreement
shall be effectiv immediately upon receipt of notice by Seller. If Eastman fidls to provide
notice to Seller of its election to terminate this Agrecmeut within such thirty (30) day period,

22
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Eastman shall be deemed to have waived its right to terminate this A~t pursuant to this
Section 3.05(a)(ii).

3.06 ghangejn~LBI.

a. IF Seller has elected to continue its development efforts pursuant to Secgon
3.05, and, during thc extension period but pnor to the omnmencement offoundation work for the
Project a chmge in Law occurs that reqmres Eastman to permanently abandon or to otherwise
render incapable ofoperating Eastman's Existing Steam Equipment prior to the current schedule
for commcrdtd operation of the Project, Eastman may indicate its intent to terminate this
Agreement by written notice to Seller during the thirty (30) day period immediately followmg
such change in Law, which notice shall include a statement rcgirding the date (the "imposed PB
Completion Date") by which Eastman is required to abandon or otherwise render incapable of
operation ofEastnum's Existing Steam Equipment, as required by such change in Law. Eastman
shall use its best efforts to obtain the maximum extension of time for tbe Imposed PB
Completion Date. IfEastman fails to provide notice to Seller of its election to tenuinate this
Agreement within such thirty (30) day period, Eastman shall be deemed to have waived its right
to terminate this Agreement pursuant to this Section 3.06(a).

b. IfEastman provides such notice to Seller, Seller shall have thirty (30) days to
notify Eastman whether it desires to contiune development ofthe Project. IfSeller provides such
notice, Seller shall order the Package Boilers, and shall use its best efforts to complete the
installation thereof, including all ancillary equipmcnt and utility interconnections necessary to
the generation and delivery of Steam to the OSBL Steam Interconnection Pacilities, as soon as
practical. Sdler shall use its best efforts to complctc such installation be&re the Imposed PB
Completion Date, or as soon thereafter as possible. Provided that Seller continues to use its best
effbrts to complete the installation of the Package Boilers, Eastman shall have no right to
terminate this Agreement pursuant to this Section. If Seller notiffes Eastman that it does not
intend to purchase the Package Boilers and use its best effbrts to complete the installation thereof
or if it Ms to respond to~ within such thirty (30) day period, this Agrecmeut shall
terminate at the end ofsuch thirty (30) day period.

ARTICLE IV
ND ALE LECTRIC OWER

4.01 eo

a SgitkjjiututkXesttttg. priortotheInitialDeiiveryDate, Eastmanwill pumhase
Steam tendered by Seller Sum the Project during Project start-up and testing, up to the lesser of
the Maximum Steam Demand or Eastman's Steam Requirements. Thc price for such Steam
shall be the price set forth in Part LA and ZB of Exi@~93(I). Eastman and Seller shdl
develop a mutually agreeable protocol for the delivery of Steam to the Phut prior to the Initial
Delivery Date.

b. Engp~ircm II. On and after the Initial Delivery Date and for the duration of
the Tenn, Seller shill sell to Eastman and Eastman shall purchase ffom Seller, Steam at the price
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sct forth in Part LA and I.B ofgzhibiLdH0{aa. in an amount equal to the lesser of the Maximum
Steam Demand or Eastman's Steam Requirements.

c.
'

S s cl 't . Seller sbaH not be obligatrxLtq
produce, deliver, or sell to Eastman amounts of Steam in excess of the Maximum Steam
Capacity. On and after the Initial Delivery Date, and for the durarion of the Term, unless
speciHcaHy permitted herein, or agreed to in writing by SeHcr, Eastman sbaH only usc thc
thermal output ofthe Project to meet Eastman's Steam Requirements, up to the Maximum Steam

Capacity.

duration oF the Term, during sny period when Seller does not or cannot provide Steam in the
amounts required under Paragraph (b) using the Cf/HRSG portion of thc Project due to
Maintenance Outages, Economic Dispatch, Force Majeure, or otherwise, then, except nr during
periods fogowing an Eastman Adverse Act which prevents Seller Bum deHvering Steam, or (ii)
as pro|tided in Section 10.03(b), Seller shaH seH to Eastman and Eastman ihsH purchase Rom
Seller, Steam produced in the Pachage Boilers in an amount equal to the lesser of the Maximum
Steam Demand or Eastman's Steam Requirements; provided, however, that, except as pmvided
in Section5.02(a)(iv), Seller shall not be obligated to produce, deliver, or sall tc Eastman
amounts ofSteam in excess of the aggregate rated capacity ofthe Pachage Boilers; unr/pnpvkkd
furr/rer, that the delivery of Steam to Eashuan &om the Pachage Boilers shall be subject to the
provisions of Section 5.02(a). Eastman shall pay for Steam purchased under this Paragraph at
the price set forth in part LC ofIbthjjt~03 tt); provtr/cr( however, that if Seller delivers Steam
produced in the Pachage Boilers during any period ofMaintenance Outage caused directly by a
Seller Adverse Act, the price for Steamp~ under this Paragraph during such Maintenance
Outage shall be the price set Ruth in Part LA and I,B ofgzbihLH.93(tt) rather than the price set
forth in Part LC ofgZhMij~403 a .

rx gZJ2ispatcj}, Notwithstanding the provisions set forth in Paragraph (d),
Eastman sbaH have the option to require Seller to continue to deHver Steam aud electric power
Hum the CT/HRSG portion of the Project during periods ofEconomic Dispatch m acconhnce
with the following;

L Seller shall provide Eastman with as much advanced notice as possible
of sn expected period of Economic Dispatch, but in no event less than four (4) hours (or such
shorter notice as SeHer may receive Hum Hie purchase under any Power Purchase Agreement).
Such notice shall include the expected duration of the period of Economic Dispatch, and the
estimated incremental cost to Eashnan ofcontinuing to deliver Steam and electri power during
such period (at the price set Forth in Part II ofEttbjhi~OQN. Upon receipt of SeHcr's notice,
Eastman shag have two (2) hours (or one balf of the length of such shorter notice as Seller may
receive 6om the purchaser under any Power Purchase Agreement) to notify Seger that Eastman
elects to require Seller to continue operating the CT/HRSG portion of the Project during such
peri(NL

ii. During such period, Seller shall operate the CT/HRSQ portion of tbc
Pmject at its optimal load poiut, subject to mechanicaL Hmitathms and the limitations imposed by
any Law or Authorization, to minimize incremental costs oF operating. Eastman shsH pay to
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Seller an additional charge for each such period, in ahgtion to amounts determined under
RxXj~~3tt) and Part Il ofE@ibjt~3QQ, which charge shall equal thc amount, if any, by
which Seller's actual variable cost of operating the CT/HHSG portion of thc Project, including
fuel, operation, and maintenance expenses, taxes, and other variable expenses, exceeds the actual...
revenue received H'om the sale of electric power to Eastman and/or other parties and thc sale of
Steam to Eastman during such period.

Eastman aH ofEastman's Steam Requirements, up to the Maxhnum Steam Demand, when and to
the extent required under this Agreement,~ may obtain such steam &om sources other
than the Project during the period and to the extent that such degveiles are not made, and, if such
reason results directly Hem a Seller Adverse Act, SeHer shaH reimburse Eastman for any
additional costs for such Steam paid by Eastman above the price set forth in Parts I.A and IB of
gzhjbjLj~Q(tt), pruv/ded that such additional costs shall not exceed the lowest cost of Stcam
Gom an alternative source avaHsble to Eastman at the time that such costs are incurred that
provMes reliability equivalent to that expected by the Parties Hum the Package Boilers pursuant
to Section 5.02(a). Seller's reimbursement shall be paid within thirty (30) days sHer receipt of a
statement &om Eastman, which statcmeat sbaH include sufHcient supportmg information to
enable Seller to deterndne that the requirements of this Paragraph have been c'omplied with.
Seller's payment hereunder sbaH be Eastman's exclusive remedy for Seger's faHure to deliver
Steam hereunder.

g. m St . Except as provided in this Paragraph or in Section
4.01(h), the Maximum Steam Demand shsH equal the Basic Steam Demand, and, except as
provided in Section 4.01(h), Seller shaH not be obligated to arrange Hrm natural gas supply and
transportation to meet Eastman's Steam Requirements in excess of the Basic Steam Demand.
Eastman may, at any time, request by prior written notice, or Seller's header control system may
automaticaHy provide, an ainount of Excess Steam up & but not in excess of, the Mmdnmm
Stcam Capacity, SeHer shall use its best eForts to supply such Excess Steam, subject to the
availability of Hiei and fuel transportation. Eastman shaH pay tbr such Excess Steam at the price
set forth in Part IA and IX of 52gLtM~4.0 (0). Except as speci6caHy provled herein, Seller
shall not be required to pmducc Steam at an instantimeous rate in excess ofthe Maximum Steam
Demand. Under no cir umstances shaH Seller bc required to reduce the produc6on or sale of
electric power to any purchaser under any Power Purchase Agreement to satisfy Eastman's
SteamRcquir~ at an instantaneous rate in excess oftbe Maximum Steam Demand.

IL Eastman may, at its option, omunit
to purchase quantities of Steani above the Maximum Steam Demand from Seger. The following
conditions and procedures shall apply to situations in which Eastman desires SeHer to pmduce,
sell, and deliver Steam to Eastman in excess of the Maximum Steam Demand on a committed
basis:

i. Eastman has the option, by written notice, to request that Seller increase
the Maximum Stcam Demand to include a level of Incremental Steam Demand; provided,
however, that the Maximum Stcam Demand shaH not, under any circumshuices, exceed the
Maximum Steam Capacity. The notice shall be delivered uo later than mnety (00) days prior to
the need for the increase in the Maximum Stcam Demand, and shall specify the length, of time
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during which the Incremental Steam Demaml shaH be m e8 oct, and tbc beginning and ending
dates thereof

H. Vpon receipt ofEastman's notice pursuant to Subparagraph (i), Sejlcr
shall investigate the availability ofa Supplemental Ptud Arrangement. Prior to entering into sny
Supplemental Puel Arrangement, Seller shaH provide Eastman with copies of such Supplemental
Fuel Arrangement for Eastman's approvab SaIler shab not enter into any Supplemental Fuel
Arrangement without Eastman's prior written approval; pnrvtda4 however, that the Maximum
Steam Demand shall not include thc Iucrememal Steam Demand until Eastman shall have
approved a Supplemental Fuel Arrangement, or shall have agreed to pmvide such fuel to Seger
pursuant to Section 5.12, in each case in amouins suKcient to satisfy such Incremental Steam
Demand.

iii. In tbe event that Seller enters Into a Supplemental Fuel Ammgement,
and Eastman fails to take Steam in an amount equal to the Mndmum Steam Demand, Eashmm
shall pay Scbcr any fixed fuel, transportation charges,~ or other costs that Saber incurs
pursuant to such Supplemental Puei Arrangement (archrdbtg Saber's internal overbear costs or
costs related to inteiruptible arrangements or short tenn~ made on the spot market) that
SeHer is unable to mitigate through the exeiuise ofreasonable diggence.

i.
'

During each of thc Erst ten (10) Contract Years,
Eastman shall purchase the Mnimum Steam~ and if Eastman does not use the
Minimum Steam Purchase, Eastman shaH nevertheless pay Scber aa amount opml to the amount
for such Minimum Steam Purchase, lass any incremental nct revenue that Seller receives Hom
selling electric energy produced by condensing that portion ofthe Mnimum Steam Purchsm that
Eastman does not use in Seller's steam turbine(~ costs incurred b'y Seller in transac6ng
the additional electric sales), Saber sbaH use best efforts to maximize the production ofand sale
price of such power, but in no event shab such price bc less than the non.-grm energy price
available to the Project at the nearest utilityIn~

j. The hfinimum Steam Pmchase
appHcs to each day ofeach month;pirvvrded, iiowsvsv, that Eastman may designate in writing up
to HRccn (15) days each Contract Year ss days dming which the daily Mnimum Steam Purchase
does not have to be purchased. Eastman may acumnulatc uimsoi days up to a maximum of
forty-Hvc (45) days per Contract Year, snd cany these days forward indefinitely. East'hall
notify Seller on or before the HHh (5th) day of each month whether any days during the
preceding month are designated as days during which the daily Ivgnimum Steam Purchase does
not apply. The Mininnun Stesin Purchase sbali not apply to periods when Seller is unable to
deHver Steam to~

k jinksI~BHtt0I. In the event that SeHer Hdls to deliver Steam Hum the
Package Boilers to the extent required under Sccdon4.0I(d) for any reason other than
Maintenance Outages (providef that Seger has eeformcd its obligations under Section 5.02(a)),
Force Majeare, a Hdiurc on the part ofEastman to request Steam or an Eastman Adverse Act,
and such failure conthmcs for a conbnuous period of seventy-two (72) hours atter written notice
&om Eastman to Seller (the "Steam Demand Notice") demanding resumption of such delivery of
Steam, the following provisions shall apply.
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i. Eastman may take possession ofand operate the Package Boilers and all
ancillary equipment and utility interconnections that are necessary to generate and d'eliver Steam
to Eastman Rom the Package Boilers at Bastman's own risk and cost, but not including any
capital lease or other sindlar charges for such use. Any period during which Eastman operates ..
the Package Boilers shall bc a "PB UtiTization Period". A PB Utilization Period shall continue
until the earlier ofthe date when (A) Seller comets the condition or circumstance giving risc to
Seller's kilure to deliver Steam or otherwise demonstrates to Eastman's reasonable satisgiction
that it can and will resume noiinal operations of the Package Boilers, at which time, Eastman
shall rehun custody and control of thc Package Boilers to SeHer pursuant to Subparagraph (iv);
or (8) Eastman exercises its rights pmsuant to Section 10.02(e).

ii, To the estent permitted by Law, Eastman shall be entitled to operate the
Package Boilers utilizing any applicable Auhhorization held by Se11cr,~~ that at
Seller's request, the Parties shall use their best egbrts to cause any such Authorizations to be
transferred to Eastman, At thc end ofany PB Utigzation Period, at Seller's request, thc Parties shall
use their best efforts to cause any Autliorizations transferred to Eastuum~ hereto to be
transfened back to Seller. Seller shall grant to Eastman, to the extent rcquhed, adequate access and
Hcensc(s) to use the Package Hollers.

iii. During any PB UuThn»ion Period, Eastman shall bc responsible for
operating the Package Boilers in accordance with Prudei» Opeatlng Practica Seller shall provide
Eastnmn with copies of any existing open»ion and maintenance pmcedures with respect to the
Package Boilas, and Eastman shall comply with any such procedures of which it bss received
notice. Eastman shall have the option, hut shall not be rap»red, to make any capiud or other
improvement to thc Package Boilers, including installation of new gss pipelines, if any, requhed
to lawfully deliver gas to the Package BoReni; pnetde4 however, that Eastman shall obtain
Seller's written consent to any such cap»td or other improvemcm to thc Package Boilers. At the
end ofany PB Utilization Period, Eastman shall transfer any such capital or other improvement to
the Package Boilers to Seller, at no cost to Seller, but without any warranty or other liability on the
part ofHastmarL

iy. At thc end of any PB UtrTimtion Period, Eastman shall return custody
and control of tbe Package Boilers to Seller, in substanfially thc'ame omdition that the Package
Boilers would have been in if Seller had operated and maintained the equipment during such PB
Utilization Period ina~with Prudent peratingpractica

V. In the cveilt fhst Seller dlsmanges tbc Project and removes substantially
all ofthe other components ofthe project, but Eastman's use ofthe package Belcrs necessitates the
defcnal of the dismantleraent and removal of same, Eastman shall pay any Property Tax~
against thc Package Boilers duiing the portion ofthe PB Utilization Period aQer the dismantlement
ofthe other components ofthe Project.

vi. EtherParty may cause an enviromnental audit to be conducted as of the
connncnctment ofthc PB Mlization Period;provufsd, however, that the obligations of the Parties
hereunder, including their obligations under Article IK, shall not be in any way i»footed by the
resuks of such audit, or by whether any such audit identiScs any Hazardous Substance or other
environmental condition at the site ofthe Package Bogers.
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The indemnity and liability provisions set forth in Article IX shaH(

apply to aH actions taken or not taken by Bastmsn during the PB Utilization Period relative to
Bastusm's utilization of the Package Boilers, and the insurance provisions set fbrth in Article XI
shall bc modified to the extent necessary to account for Bastman's utiTization of the Package
Boilers.

4.02 e
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4.03

a. d t The Steam Payment and Steam Rebate
shall be as determined in accordance with Ettl~LhH31g).

4.04 Iglli

a MglgLIgggggs. SeHer shall read its meters on the Hrst (1") day of each
month, and shaH make a record ofeach such readmg, The amount of Steam and electric power
delivered to Eastman and natural gas delivered into the HTM Heater Pipeline for consumption in
the HTM Heater System during the preceding month shaH be determined Rom such readings, as
such readings are adjusted pursuant to Section 5.08.

b. li BHls for amounts due hereunder shall be rendered by SeHer on or
before the tenth {10 ) day of each month, and shaH incorporate such information as may
reasonably be necesmy or dcdrable to determine the payments for electric power, natural gas,
and Steam delivered during the precogng month, and other amounts due hereunder, including
indemniiication payments.

c. ~in U3Llilpg. ln the event of the termination or espuation of this Agreement,

( Seller shall, within Hve {5) days ofthe date oftcunination or expiration, or as soon thereafter as
practicable, provide a Hnal billing statement to Eastman.

d. Igss~)~ The last bill for each quarter shall also include a statement of
the Steam Rebate. Seller shall pay Eastman the Steam Rebate by means ofan oKsct against the
amount due Bum Eastman to Seller for such month or, if the amount due Eastman for the Steam
Rebate is greater than the amount due SeHcr trom Eastman for such month, then Seller shall pay
Eastman the excess.

. In the event that SeHer owcs any amourd to Eastman
pursuant to Section 4.01(t), Section 4,02(b)(iv), or Section 4.02{g){tv) or (vip Eastman shsH send.
Seller a statement ofthc amount due, and Seger shag make payment thereof in accordance with
the provisions of Section 4.05 in the form of the credits set forth in Etthihi~gg with respect
to the Steam Paymcut and in ~xhi '~403 with respect to the Electric Payment, in each case
for the Bi11iug Period during which such statement is received. ln the event that Seller owes any
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other amount to Eastman pursuant to this Agreement, Eastman shall send Seller a statement of( the amount then due, and Seller shall mats payment thereof in accordance with Section 4.0$.

4.05

i. All payments shown to be due on a bill shall be due and payable not
later than twenty (20) days after receipt (the "DueDatcP).

ih If the paying Party, in good Sdth, disputes a portion of any bill, the
paying Party shall render payment fhr the undisputed portion of such bill to the receiving Party
on or before the Due Date along with a statement describing the reason(s) for ncn-payment ofthe
disputed portion of the bill. Billing disputes shall be handled in accordance with the provisions
ofSection 10.06.

iii. The paying Party shall render payment by wire transfer, or such other
payment method as the Parties mutually agree upon.

i. Ifa Party Sdls to pay aH or a portion of the undisputed amounts bHled
within the time stated in Paragmph (a) hereof; the Party shall owe interest on the unpaid portion
of the bill, which interest shall accrue daily at the Late Payment Rate, gum the Due Date until
paid.

ii. Ifany portion ofa disputed amount is ultimately determined to be due,
Eastman or Seller, as the case may be, shall owe interest on such portion of such disputed
amount to the extent that such portion is determined to be due and owing, which interest shall
accrue dmly at the Late Payment Rate, Sum the origina Due Date of such amount until such
amount is paM.

c. MtLStMlf. Except as pmvided in Sections 4,04(d) and (e), all payments made
by either Party shall be I'ree and clear of, and without any deduction for or on account of, any sct-
oiE counterclaim, orother liability to the other Party, except to the extent required by Law.

d- hfKLatgJJggtttNL During sny period when Seller is permitted to satisfy its
electric power supply obligations hereunder indirectly by causing an Aiftliate to supply such
electric power, Seller shall have the option to arrange for such Atfdiate to bill Eastman directly,
and to direct Eastman to pay such AKliate dhectiy.

power and Steam produced by the Protect to Eastman, Seller shall, without any payment to
Eastman or other penalty, have the dght to use as much of the electric power or steam produced
by the Project as may be reasonably required to supply station services (such as deaeramr steam,
auxiliary power to run station equipment, etc.) to the Project.

33
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operating HRSG may bc duct fircd or the Package Boiler may change load as~ to
achieve the most efficient operation. The second Package Boiler will continue to be maintained
in a hot standby mode. In the event that both CTs and HRSGs are out of service, both Package
Boilers will be immediately rampcd up to meet Eastman's SteamRequ~.

ik SeHer shall not schedule maintenance simultaneously on both
CT/HRSG trains.

iii. Seller shall not schedule maintenance simultaneously on both Package
Boilers. During any period when maintenance is to be performed on a Package Boiler, Seller
shaH (A) arrange for a back~ Steam supply at hast equal to the rated capacity of one (I)
Package Boiler or (B) operate at least one (I) oftheProject's CT/HRSG trains.

iv. In the event both CTs are no~pcrationsl due to a forced outage that
is expected to extend more than sixty (60) days, at Eastman's request, Seller shall use its best
emutii to anange for a back-up Steam supply at least equal to the rated capacity of one (I)
Package Boiler to be im»aged, perm'ttcd and operational as soon as reasonably possible,

b. - El e . If the Project fails to deliver electric energy that
Seller is obligated to provide hereunder, Seller shall arrange for a back-up electric supply to
Eastman, up to thc then current Contract Capacity, in accordance with Section 4.02(g).

5.03 5gge. Seller shaff use best efforts to notify Eastman as soon as possible of
potential or unplanned interruptions in its provision ofSteam or electric services to Eastman, and
coordinate backup Steam and/or electric services with Eastman accordingly.

a.
'

. SeHer shall be responsible for the
operation and mau»enance of the macidncry and equipment that comprise the Pmject, and ag
machinery and equipment otherwisc owned, leased, or coi»ioffed by ScHcr that is nccessay to
meet its obHgations under this Agreement, up to the various Points of Delivery spe'ciffed in
QZlghjLI t)I(a). Seller shaff operate and maintain such inachinery and equipment iu compliauce
with Prudent Operating Practice.

b.
'

. Eastman shall be rcsponable for the
operation and maintenance of the machinery and equipment th» compdse the Plant, the OSBI.
Interconnection Pacilities, and the HTM Hester System, and aff machinery and rxpdpmcnt
otherwise owned, leased, or controHcd by Eastman that is necessary to meet its obligations under
this Asrecmcnt, up to the vadcus Poh»s ofDelivery specified in Ezhihitld}I(Q. Eastman shall
operate and maintain such mactunciy and equipmcnt in compliance with Prudent Operating
Practica Specific stuns to betaken by Eastman shall include the following:

i. Eastram shaH perform periodic inspections and routine maintenance,
such as hibricatio, alignment checks, and bolt tightening to permit correction of unfavorable
conditions before major repair or replacement becomes~. AH coinponents of the OSBL

37
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Inteconnecdon Facilities and the HTM Heater System will be routinely checked in accordance
with predetermined schedules, or more frequently as conditions may require.

ii. Eastman shaH inform Seller of the ocuuniunce of aay event mstcibtgy
and adversely aKecting the operation oF tbe OSBL Iaterconnection Facilities or tbe HTM Heater
System, including observance of dehcts in the OSBL Interconnection Facilities or the HTM
Heater System, of which it becomes aware or which are reasonably ascertainable in the
performance of its responsiMities under this Section. Such notice shaH be given as soon as
practicaL

iii. Eastman shaH prepare and maintain logs and records regading the
operation of the OSBL Interconnection Facilities and the HTM Heater~ aad make same
available to SeHer at any time. Seller may use this information Ia Sling or submitting reports or
other information required by Governmental Authorities or in enforcement oFvendor Nranties
oi'uaiaatIes.

iv. Eastmm shaH supervise, manage, dhect, and coatml a sutgcient
number ofqualified Persons to operate and maintain the OSBL Iateiconuemion Facilities and the
HTM Heater Systeax

v. Eastman shall supply and be respcnmble for the payineut of aH

operating and maintenance expenses associated with the OSBL Interconnection FacHities and the
HTM Heater System including fuel, electric power, chemicals, ~ ~les,
equipment, and parts related to the performance of the operation and maintenance
responsibilities hereunder.

vi. Eastman shag not take any action that violates any manugicturer's~ for the OSBL Interomnection Facilities, the HTM Heater System, or aay component
thereoF, and shall take ag steps reasonably~ to keep any such warranty in Sdl Snce and
eEect. In the event that the OSBL Intron Facilities, the HTM Heater System, or any
component thereof is defective or Sdls, in whole or in part, to operate in its mtended manner, and
if such dethct or Hdlure may be remedied under the teiao ofany such warraaty, Eastman sMl
take aay steps reasonably eccssamy to enforce thc tenne ofsuch warrsaty.

vfL Eastman may tram time to time and ia its sole disaudon and at its
own expense, make any additions, modifications or impmvements to the OSBL Iaterconnection .

FacTiities or the HTM Heater Syslem, including Instagation ofadditional machinery, epdpmeat,
and related property which it may deem desirable. Any damage to the OSBL Interconnection
FaciHties or the HTM Heater System occasional by such modiScation or removal must be
repaired by Eastman at its own expense. Subject to Hs obligations under Paragraph (a), Eastman
shaH not be under any obligation to renew, repair, or replace any inadequate, obsolete, or worn
out equipment formmg a prat ofthe OSBL Interconnection Facilities or the HTM Heater System.
Seller shall have Seller's HTM Heater nateiusts ia all such additions, repairs and replacements;
provided, however, if Eastman, in its sole discretion, determines that any hamaterial items of
equipment have become inadequate, obsolete, or warn out for its puiposcs, Eastman may remove
such items and (on behalf of Seller) seH, trade in, or otherwise dispose of them (as whole or in
part) without any responsibility or accountabgity to SeHer therefor.

3&
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respect to thc operation and maintenance ofthc Essential ISBL Facilities as it has with respect to
the Project pursuant to Paragraph (a). Eastman shall have the same rights and obligations with
respect to the operation and maintcnancc of the portion of tbe KM Heater Pipehnc outsider .

boundaries of the Project Site as it has with respect to the OSBL Interconnection System and the
EM Heater System pursuant to Paragraph (b).

d.
'

. Both Parties shall use their bast
etforts to provide the other with operating and maintenance schedules as fsr in~ as
pebble, and to coordinate outagcs of their respeefivc facilities. To the extent reasonably
practicable, Seller will schcdulc all routine maintcnsncc of thc Project to coincide with periods
when (i) Eastman's operations at thc Phmt are shut down, or (fi) Eastman's Steam or rdectrie

power needs are reduced. To the cstent reasonably practicable, Eastman shall conduct any
maintenance of the Plant, the OSBL HTM Heater Pacilitics and OSBL Intcrconnechon Facilities
during periods when Seller is conducting scheduled maintenance ofthc Project.

e. l . Eastman shall provide Seller with non-bindiug
Demand Schedules on an annual and monthly basis, detailing Eastman's projected Steam, natural
gss, and, during any Electric Supply Period, electric power use for the immediately succeeding
year or month, respectively. The Demand Schedules shall be delivered to Seller no later than
fifteen (15) days prior to the end ofthc preceding year or month, respectively.

5.05

i. Seller will not bc required to obtain and Eastman will not have the right
to require work permits of any kind for work in the Cogen Site, except (i) where Eastmm has
agreed for any reason to provide emergency standby, or (ii) where the shutdown of any fire
protection or deluge system within the Project Site provides the potential for tbe shutdown to
impact Eastman's then current operations, or (iii) where a shutdown of the Plaat Site fire
protection system affect firc protection for the project Site. In case of Qi, (ii) or (iii) above,
Seller must coordinate thc work with tbe Eastman HSE Represcutafiva Easbnan shall use best
efforts to issue any required work pcunit as soon as possible upon request &um Seller and,
provided no coordination with a third party is necessary, in any cvcnt within twenty-four (24)
hours of such request. Notwittandiug the above, Eastmm will, upon~le prior notice to
Seller and during normal business hours of Seller, pcrfuun periodic inspection of and require
Seller to perform periodic testing of Seller's fire protection equipment and fire water system
located within the Cogcn Site.

ii. Seller shall be responsible for the safety education aud documentation
for its Associated Parties in applicable policies and pmoedures for work performed in the Cogen
Site. In addition, Seller will provide training systems, on a periodic basis, which will ensure that
its Associated Parties arc nnnpeteiu and skgtcd in the trade or craft profession they will practice
and ensure they understand thc training they have received. Seller shall prepare a record that
contains the identity of its Associated Parties, thc date of training, and the means used to verify
that the Associated Parties understood the training,

39
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b.
'

. Work performed by Seller's Associated Parties
within Easements that are located outside EKS13, if any, shall be considered work within tbe
Project Site and shall be governed by the provisions of Paragraph (a) above; provider( however,
that Q any work performed by ScUcr's Associated Parties within Easements where the work - .

crosscs over or under, shuts, or otherwise is in close proximity to Eastman's then current
operations, or where there is potential for the work to impact Eastman's then current operations
shall be governed by the provisions ofParagraph (c) below; (h) prior to any excavation in sny
Easement, SeUer's Associated Parties shall secure an approved Eastman excavation perndt Rom
tha Eastnam HSE Reprcscntative, and (iii) prior to dosure of any excavation in any Easement,
ScUcr's Associated Parties sbaU assist Eastman in accurately recording the location of thc new
faciTities on Eastmm's drawingx

Parties within EKS13, such Associated Parties shall comply with Eastman's Standards and all
applicable Laws and Authorizations. Without limiting thc foregoing, I SeUer'8 Associated
Partie shall furnish pertinent information to the Easunan HSE Rcprcscntative, such as Materhd
Salty Data Sheets (MSDS), and shall obtain approval &om the Eastman HSE Representative for
any Hazardous Substance prior to its use at the Plant; (ii) aU chemical containers brought to the
Plant by Seller's Associated Parties shall comply with federal, state, and local labeling Laws and
must reflect their contents in clear understandable language; (iii) any unsafe acts, conditions, or
OSHA violations that occur in EKS13 with respect to Seller's Associated Parties shall bc
reported immediately to the Eastman HSE Representative and immediate action shall be taken to
stop work and correct the unsafe situation; (iv) Sdler shall coordinate aU work in EKS13 with
the Eastman HSE Rep esentative and the work shall be conducted in accordance with Eastman's
applicable work pmitting systems; (v) Seller shaU coordinate aU inspection activities in EKS13
with the Eastman HSE Representative and the inspections shaH be conducted in accordance with
Eastman's applicable inspection systems; and (vi) Seger shall be responsible for the training of
ag its ~cd Parties who arc expected to work in EKS13 and for ensuring that they have
successfuUy contpleted Eastman's contractor training.

d.
' '

FoUowlng completion of
Eastman's contractor training, Seger's Associated Parties whose work ropures admittance to
EKS13 will be rcquircd to obtain passes in accordance with the pass system maintained as part of
Eastman's Standard@ Seger's Associated Parties shall outcr EKS13 at the 13th Street security
station, or at such other entry point that is mutually agreed upon, ScUer may isme its own visitor
passes consistent with the visitor pass system used at the Pbmt Site as needed trom time to time
for its normal business operations; provtde4 however, that any visitor ccessing EKS13 must
obtain avisitor's pass fmm Seller, must be escorted at aU times by a Seller Associated Party, and
must only enter those areas of EKS13 which Seller's Associated Parties are allowed to enter
pursuant to this Agreement and Eastman's Standards.

e. . Eastman shall ensure that tbe
Eastman HSE Representative is available on a timely basis to perform its functions under this
Section.
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a Mgttsg. Electric power delivered by Seller to Eastman hereunder shall be
measured by electric watt-hour materi located at each Point of Delivery for electric power as
described in Exhl&it 5.01(a). Steam and the energy content of condensate and demineralized

makeup water shall be measured in MMBtus by meters located at each Point of Deliverytor .

Steam, condensatrt, and demineralized make-up water. Natural gas delivered by Seller into the
HTM Heater Pipeline for consumption in the HTM Heater System hereunder shall be measured

by meters located at thc Gas Meter Station. Filtered water, fircwatcr, and potable water shall be
metered at the Point of Delivery thereof. Metering and recording equipment used for custody
transfer of commodities shall bc adequate for totaliiing instantaneous flow measurements, and
shall be capable ofbeing monitored remotely and continuously in both Parties'ontrol rooms.

b. QBiBBgttt~BBB. If measumments are required to be made at any location
other than those specified in this Section, adjustments shall bc made by Seller to compensate for
gains or losses between tbc point ofmeasurement and the respective kcstions specified herein.

c. Setter shall (i) install, own, operate, and maintain
metering stations equipmcnt suificient to permit an accurate determination of the quantity,
quality, and time of day of dchvery of electric power and Steam dclivcred to Eastman and
natural gas delivered into the HTM Heater Pipeline for consumption in the HTM Heater System;
and (ii) cxacise reasonable care in thc nudntenancc and operation of metcring and prcssure-
rcgulating equipmcnt so ss to assure an accurate determination oF the quantity and quality oF
electric power and Steam delivered to Eastman and natural gas delivered into the HTM Heater
Pipeline for consumption in the HTM Heater System. Except as provided in Section 5.06(b),
Seller's mctcring equipmcnt shall be used for quantity and quality masuuccnents under this
Agrecmcnt. Ail metering equipment used to determine the billing hereunder shall be sealed, and
such seals shall be broken only by an independent party, unrclatcd, duectly or indirectly to either
Party and mutually agreeable to the Parties (tbc "Independent Part) snd only when thc
metering equipment is to be inspected, tested or adjusted as described in Section 5.07 or 5.0B.
Seller shall provide access for the Independent Party to the metering equipment at all reasonable
times for the pmposes of inspecting, testing and adjusting the same, prrrv/ded that such access
shall not interfere with Seller's normal buiincss opcrationa In the event that Seller's metering
equipmcnt fails to register during any period of time, and cxccpt as provided in Section 5.06(d),
Seller and Eastman shall estimate the amount of electric power, Steam, and/or natural gas
delivered during such period based on Seller's Project instrumentation or the avcragc amounts of
electric energy, Steam and/or natural gas delivered during the immediately preceding twelve (12)
months, or. in the case of failures occumng during the first twelve (12) months following the
Initial Delivery Date or the Initial Electric Delivery Date, as the case may be, during the period
Ibflowing the Initial Delivery Data or the Initial Electric Delivery Data, as the case may be.

d- Q}~IBBOt- Eastnum msy own, operate, and maintain backup metering
cquiprncnt at its sole expense, prtrv/dcd that such metering equipment shall be operated and
maintained in a manner that does not interfere with Seller's metering equipment. Should
Eastman so elect, and should any metering equipment installed by Seller fail to register during
any period of time, Eastman's backup metering equipment shall be used to determine the amount
of electric power, Steam and/or natural gas so delivered in lieu of Seller's estimates thereof If
Eastman installs such metering equipment, Eastman shall retain the continuing burden of
demonstrating the accuracy of its metering equipment to Seller and thc Independent Party.

41



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2018

M
arch

27
2:01

PM
-SC

PSC
-2018-25-E

-Page
49

of78

CONFiDENTIAL 01 J y 2014 02:59:02 EST David Chang LS
Power

Eastman shall provide access for Seller and the Independent Party to its metering equipment at
all reasonable times for the purposes of inspecting, testing, and adjusting the same, provickd that
such access shall not interfere with Eastman's normal business operations.

5.07 Xggiag.

a. +ttmtttLTgsls. The accuracy of any metering equipment shall be tested and
verified annually by the Independent Party, at the expense of the Party responiible for
maintaining such metering equipment. Such tests shall be conducted at a flow rate
corresponding to the average hourly rate of flow for the period since the last preceding test.

b. isidfi!jttttmlgggII. Upon ten (10) days'otice &om the Party not rcsponsil&ie

for maintaining such metering equipment, the Independent Party shall make additional tests.
However, if the Party not responsible for maintaining such metering equipmcnt requests a test to
be made before a scheduled test, such test shall be at such Party's expense if the metering
equipment proves to be accurate within one percent (1%). If errors greater than one percent
(1%) are discovered, the test shsU be at the expense of the Party responsible for maintaining such
lneteihg equipillellt.

c. Qbscmtltttt. The Independent Party shall notify each Party at least flve (5)
days prior to the test of any metering equipment. Each Party shall have the right to have a
representative present at any time that any metering equipment is to be tested; provide@
hoivevsr, that a Party's fldture to have a representative present at the test shall not affect the
validity of the test, provided that the notice required under the preceding sentence has been
given.

5.0& hhlgtj ttIIctgttLng. If, upon testing, any mctcring equipmcnt is found to bc in
error by not more than one percent (1%), then previous recordings of such equipment shall be
considered accurate, but such equipment shall be promptly adjusted by thc Independent Party to
record correctly. If, upon testing, any metering equipment shall be found to be inaccurate by
more than one percent (1%), then such equipment shall be promptly adjusted by thc Independent
Party and retroactive billing adjustmcnts for such errors shall be made for g the actual period
during which inaoeurate measurements were made, if that period can be reasonably determined,
or (ii) if the period carmot be reasonably determined, one half of the period flom the date of the
last previous test ofthe metering equipment, but not to excccd six (6) months.

5.09 n rd.

a. M~nuattt2t. Each Party shall have tbe right to have a representative present
whenever the other Party or the Independent Party, as applicable, reads, cleans, changes, repairs,
inspects, tests, calibrates, or adjusts any metering equipment or any equipment used in chechng
measurements. Each Party shall give timely notice to the other Party in advance of tahng any of
such actions.

b. IIg00rrh. The records &om the test of any metering equipment shall remain
the property of the Party at whose expense the testing occurred, but, upon request, each Party
shall submit to the other its records and charts (or, at its option, copies thereof) within five (5)

42



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2018

M
arch

27
2:01

PM
-SC

PSC
-2018-25-E

-Page
50

of78

CONFIDENTIAL 01 J ly 20 I4 02:59:02 ES David Chang LS
Power

days of such request, together with calculations therefiom, for inspection and copying, subject to
return within tcn (10) days afier receipt thereof.

5.10 Sls~ttmt~.
a.

'
. Thoughout construction, starts, and testing,

Seficr shafi keep Eastman informed of any changes to the Projected Initial Delivery Date.
Within ten (10) days after the cominencement of foundation work for thc Project, Seller shall

provide Eastman with the construction schelule, which shall include any modification to thc
Projected Initial Delivery Date. Seger and Eastman shall jointly develop the construction
schedule coordinating thc timing of the construction ofthe Project, the HTM Financed Facilitiea,
thc OSBL Work, and the interconnection ofsuch facgitics.

b. ~. Nct less than four (4) months prior to thc Projected Initial Delivery
Date, Seller shall provide to Eastman a proposed schedule for the start-up and testing of the
Project, which sbafi describe the estimated timing and duration of any tests or operations of the
project that will require cooperation or coordination by Eastman, or that may afi'ect Eastman's
operation of the Plant. Seller shall perform start-up and testing of the Project h a manna that
will not unreasonably disrupt the operation ofthe Plant.

c.
' '

. As soon as practicable afier completion of
start-up and testing of the project, Seller shall provide a notice of Initial Delivery Date to
Eastman. The notice shall (i) specify the date on which the Initial Delivery Date will occur, and
(ii) notify Eastman that Seficr is prepared to commence producfion and delivery of Steam and
natural gas &om thc project to Eastman as required hereunder as ofthat date.

d. QgL~in INIQjg. Seller shall use best efforts to cause the Initial Delivery
Date to occur by Junc 1, 2003. In the event that the Initial Delivery Date does not occur on or
before Junc 1 ~ 2003, Sefier shall pay to Eastman, for each day that the Initial Delivery Date is
delayed beyond June 1, 2003, delay damages of two thousand dollars ($2,000); provtderJ,
however. that such amount shall only be paid out of proceeds received fiom SeUcr's insurance
provider for delay in start-up, and providedJbrrhcr, that the June 1, 2003 deadline shall be
extended, on a day-for-day basis, during the pendency of any Eastman Adverse Act. Such delay
damages shaU be paid on thc later of (i) thc first (1$ day of thc month immediately succeeding
the month in which thc Initial Delivery Data occurs; or (ii) five (5) business days afier Seller
receives such 'nsurance proceeds. Thd Parties acknowledge and agree that Eastman's actual
damages resulting fiom Seficr's delay in achieving thc Initial Delivery Date as provided herein
would be dfificult or impracticable to calculate and that, in light of the ciraunstances, such dchiy
damages are not penalties, but represent a reasonable approximation of such damages, and
represent Eastman's exclusive remedy for Seller's delay. Seller's fidlure to achieve the Initial
Delivery Date by June 1, 2003, as such deadline may be extended as a direct result of Force
Majeure or an Eastman Adverse Act, shall not constitute a Defimlt or an Event ofDefault with
respect to SeUer.

c.
' '

As soon as practicable aficr thc first
date on which the ISBL Electric Interconnection Facilities arc connected to Eastman's electric
power distribution system, Seller's sale of electric power to Easunan would not result in an
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Adverse Regulatory Event or an event that would permit Seller to suspend the supply of electric
( power to Eastman pursuant to Section 4.02(h), and the Project is capable of commencing the

regular delivery of electric power directly to Eastnum in accordance with the terms of this
Agreement, Seller shall provide a notice of Initial Electric Delivery Date to Eastman. The notice .

shall (i) specify the date on which the Initial Electric Delivery Data will occur, and (ii) notify
Eastman that, subject to Section 4.02(a), Seller is prepared to commence production and delivery
ofclcctric power Irom the Project to Eastman as required hereunder as of that date.

5.11

a l)lging. Within ninety (90) days after thc Financial Closing, an Operating
Committee shall be established by the Parties. The Operating Committee shall comprise an
equal number of representatives designated by thc Parties. Thc powers and duties of the
Operating Committee shall consist ofthe following:

i. Conducting monthly update rueetings upon commencenmnt of
construction of thc Project. Prior to the Initial Dclivcry Date, each Party shall provide the other
Party with monthly summaries of thc status of its construction-related activities, including its
ability to meet the construction milestones sct forth in the current construction schedule.

ii. Reviewing the operation and maintenance plans and inspection reports
for the Project, including thc Package Boilers.

iii. Coordinating the delivery ofSteam and electric power.

iv. Establishing procedures for testing and calibration ofmeters.

v. Coordinating safety and emergency procedures.

vi. Coordinating fuel deliveries.

vii Any other mutually agreed matter rdfccting this Agreement.

b. pgtgsduuss. The Operating Committee shall agree upon procedures for the
holding of meetings, the taking of minutes ofmeetings, and thc appointmcnt of sub-committees;
provided that a quorum for any meeting of the Operating Committee shall consist ofat least one
(1) representative ofeach Party.

c. 'he Operating Committee shall meet at least
once every three (3) months, and additional meetings shall bc scheduled as necessary.

d. Ygghg. Each Party shall have a single vote on the Operating Committee, and
any representative of a Party may cast that Party's vote. Decisions of tbe Operating Committee
shall require the unanimous vote of tbe Parties. Operating Committee disputes shall be resolved
in accordance with Section 10.06.

c. ~. Decisions of the Operating Committee shall be binding upon the
Parties; provided, however, that the Operating Committee shall not have the authority to vary the
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( terms of this Agreement. Any variation of this Agreement shall require a formal amendment of
this Agreement in acconhum with Section 12.03.
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to supply fuel to the HYM Heater System.
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ARTICLE VI
A I TI

6.01 a.. Seller shall design, constmct, operate, and
maintain the Project, or cause the Project to'be designed, conshuctcd, operated, and maintained,
in accordance with Prudent Operating Practice. Seller shall be responsible for financing the
Project, and for marketing the electric power produced by the Project.

I Scficr shall bc responsible for financing the construcfion of the HTM
Financed Facilities and the OSBL Interconnection Facilities. In no event shall Seller be
responsible for payment for tbc HIM Financed Faciles (inclusive of interest during
construction) in excess of twenty million dollars ($20,000,000). Other than providing financing,
Seller shall not be responsible for any part of the HTM Financed Facilitics.

ii. The construction of the HTM Financed Faulitics shall be financed by
Seller pursuant to Subparagraph(iii) below. If Eastman or Seller elects to have Eastman's
preferred contractor construct the OSBL Interconnection Facilities pursuant to Section 6.02(a),
such construction shall be financed by Seller pursuant to Subparagraph (iii) below. IfEastman
elects to have the contractor selected by Seller to perform the construction of the Project (the
"Construction Contractor") also construct the OSBL Interconnection Facilities pursuant to
Section 6.02(a), Seller shall pay the Construction Contractor directly under the terms of Seller's
construction contract with the Construction Contractor.

iii. As soon as possible after Financial Closing, Eastman shall deliver to
Seller Eastman's certified quarterly budget (the "Eastman Work Budget") of all costs and
expenses incurred to date and expected to bc incurred in thc future by Eastnum in connection
with the design, engineering, procurement, and construction of the IIIM Financed Facilities
(and, ifapplicable, the OSBL Interconnection Facilities) (thc "Eastman Work Costs"). After the
receipt of the Eastman Work Budget, Seller shall pay Eastman quarterly in advance for
Eastman's estimated actual costs to be incurred in connection with the design, engineering,
procurement and construction of the HTM Financed Facilities (and, if applicable, the OSBL
Interconnection Facilities). On or before the filtccnth (15 ) day prior to the beginning of each
calendar quarter, Eastman shall deliver to Seller an invoice for thc estimated Eastman Work
Costs for such quarter less the estimated balance of funds previously advanced but not actually
used through the date ofsuch invoice. Ifany such invoice requests payment in excess ofamounts
specified for thc applicablc period in the Eastman Work Budget, such invoice will be
accompanied by a statement setting forth in reasonable detail an explanation and substantiation
of any such additional costs. Seller shall pay each such invoice on or prior to the first (1") day of
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thc calendar quarter to which thc invoice applies by wire transfer to an account designed by
notice fium Eastman fium time to time, provided that no such payment shall cause Seller'
aggregate payments to exceed tbe limit set forth in Section 6.01(b)Qi. On or prior to thc Initial
Delivery Date, the Parties shall agree on a final reconciliation of advanced Eastman Work Costs ..
as paid by Seller under this Section 6.01(b)(iii) to actual Eastman Work Costs, and thc Patty to
whom the reconciliation balance is owed shall deliver an invoice retlccting such balance to thc
other Party. Such invoice shall be paid within thirty (30) days by wire transfer to an account
designated by noticed &om the other Party trom time to time. If this Agrcemcnt is terminated
pursuant to Section 3.05, Seller shall bc obligated to rcimbuse Eastman for Eastman Work Costs
actually incurred prior to the date ofsuch termination and not previously paid to Eastman.

c. QgdNIIXgiygtju. On or prior to the dates set forth below, Seller shall deliver
or make available to Eastman true and complete copies thc following documents, in each case
certified to the satisfaction ofEastman by the appropriate PcrmxL

i. By the Initial Delivery Date, all Authorizations obtained by Seller
related to thc Project;

ii. Wltbin six (6) months following thc Initial Dcfivery Date, such as-built
plans and drawings of and tcchnical information relating to the Project as the Parties mutuaHy
agree are rcquhcd in order for Eastman to perform its obligations under the Project Agreements;
and

iii. Within six (6) months following the Initial Delivery Date, such final
instruction and safety manuals for the Project as the Parties mutually agree are required in order
for Eastman to perform its obligations under the Project Agreements.

d. CQttaltuatittMaau. Seller shall allow specified representatives of Eastman
to have access to the Project, upon advance notice and during normal business hours, to observe
construction of thc Project, and to make inspections and obtain information required in
connecfion with this Agreemcnt. While at the Project, such representatives shall observe such
safety precautions as may be required by Seller and shall conduct themselves in a manner that
will not unreasonably interfere with the construction, ownership, operation, or maintenance of
the Project.

to any Performance Test. Eastman shall have tbc right to have a representative present at any
Performance Test; Jimvldcr( hciiuvcr, that Eastman's fiulure to have a representative present at
the Performance Test shall not tdfect the validity of the Peiformance Test, provr'ded that tbe
notice rtquired under the preceding sentence has been given.

f . Seller shall have the right, subject tc thc
terms ofSections 4.01 and 4.02, to produce and sell steam and/or electric power fium the Pmject
in excess of amounts to be delivered hereunder to Eastman, to any Person on such terms and
conditions as Scllcr and such Perscm shall agree.
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g. HILhtgdhmggg. Seller shall not operate, maintain move, remove, atter

change, or interfere with tha operation or maintenance of the Plant, the OSBL HTM Heater
Facilities, or the OSBL Interconnection Facilitics without prior written approval ofEastman.

IL If it appears reasonably likely that the Law

applicabla to the sale of electric power to Eastman will be changed such that Seller's sale of
electric power to Eastman hereunder would not result in an Adverse Regulatory Event or an
event that would permit SeUer to suspend the supply of electric power to Eastman pursuant to
Section 4.02(h), Seller shall use best cdforts to causa the ISBL Electrir. Interconnection Facilities

to be completed on a schedule that will permit Seger to commenco the delivery ofelectric power
on or prior to the effective data of such change in Law, and if such completion is not possible

using best efforts, ScUer shall use best efForts to cause the ISBL Electric Interconnection
FaciTities to be complctcd on a schedule that will permit Scgcr to commence the ddivery of
dcctric power as soon after thc elfcctive date of such change ofLaw as possible.

a. a
'

. The procedures to be
foHowed for thc design and imaagation of tho OSBL Interccnmection FaciTities (the "OSBL
Work") are set forth bdow:

i. SaHer shall perform preliminary engineering for the OSBL Work of
suFicient scope to prepare a bid package for distril&utica to third parties (the "Bid PackagcP).
Seller shall prepare the Bid Package at its sole cost and deliver it to~

ii. Eastman shall have the right to review and comment upon the Bid
Package. Eastman shdl provide any comments to Sager within twenty-one (21) days aHcr

receipt of the Bid Package. Seller shaU usc its best dforts to incorporate or address Eastman's
comments. Eastman's comments shall be limited to the integration of the OSBL Interconnection
Facilities into the operating program of the Plant, health or safety matters that may have a
material adverse effect on thc Plant, or result in material barm to the Plant or Eastman's
operations or Unsocial condition. In any event, Sdler shall ensure that the Bid Package includes
aU applicable Eastman's Stamhuds. In tho event Easunan has not provided written comments to
Seller within twenty-one (21) days after race:ipt of tha Bid Package, the Bid Package will be
deemed to have been approved.

iii Sdler shaU deHver tha Hnal Bid Package to Eastmaa Eastman shall
distribute the Bid Package to contractor(s) to be chosen by Eastman with the requirement that the
selected contractor(s) respond to the Bid Package with a proposal that meets the requirements set
forth in the Bid Package within twenty-one (21) days of the contractor's receipt of the Bid
Padcaga. Eastman shall deliver aU proposal(s) received Hum the selected contractor(s) to Sdler
along with a notice ofEastman's preferred contractor within three (3) days ofEastman's receipt
thereof. Seller shall have twcntywne (21) days to reviow the bids received by Eastman and
notify Eastman whether the OSBL Work shall be performed by Eastman's preferred contractor.
If Seller elects to have the OSBL Work performed by Eastman's preferred contractor, Seller
shall notify Eastman of it and the provisions of Subparagraph (vi) shall apply.
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iv. If Seller does not elect to have the OSBL Work performed by
Eastman's preferred contractor, Seller shall bid out thc OSBL Work as a separate scope item
within the overall construction contract for the Project. Seller shall provide Eastman with the all-
in cost of thc OSBL Work included in the proposal of the Construction Contractor.

v. Within twenty-one (Zl) days afier receipt of the cost information
described in Subparagraph (iv), Eastman may elect to have the OSBL Work performed by
Eastman's preferred contractor. In such case, the cost to be borne by Seller for the OSBL Work
shall be limited to the amount set forth in the separated scope item, described in Subparagraph
(iv), ofthc proposal of the Construction Contractor.

vi. Within twenty-one (21) days aficr receipt of thc cost information
described in Subparagraph (iv), Eastman may elect to have the OSBL Work performed by the
Construction Contractor. If Eastman fidls to notify Seller of its election, Eastman shall bc
deemed to have agreed to have the OSBL Work performed by the Construction Contractor. If
the OBSL Work is performed by the Construction Contractor, whether pursuant to this
Subparagraph or otherwise, Seller shall pay Eastman twenty-five thousand dollars ($25,000)
upon the commencement of the OSBL Work and twenty-five thousand dollars ($25,000) upon
the completion of the OSBL Work to compensate Eastman for incremental costs associated with
the use ofthe Construction Contractor.

vii. If Seller notifies Eastman pursuant to Subparagraph (iv) that it elects,
or Eastman elects pursuant to Subparagraph(v), to have the OSBL Work performed by
Eastman's preferred contractor, or if Eastman elects pursuant to Subparagraph (v) to have the
OSBL Work performed by the Construction Contractor, Eastman shall, at its sole cost,
coordinate the work procedures and schedule for completion of the OSBL Work viith the
Construction Contractor. In any event Eastman shall be responsible for all costs associated with
delays in the completion of thc Project that result directly Rom delays in the completion of the
OSBL Work attril&utable to Eastman's action or inaction or the actions or inactions ofEastman's
preferred contractor.

b. 'n i Eastman intends to modify its existing HTM heater
system to burn certain process fuels, including the following modifications: (i) purchase and
installation of three (3) new HIM heaters each rated at thirty (30) MMBtulhour capacity,
including associated piping and tankage; (ii) replacement of existing contmls on sbt (6) existing
HTM heaters (Nos, 3 to tt) with a DCS/PLC control system to bc operated fium an existing GSE
DCS system, and modification of these heaters to burn No. 2 fuel ofi rather than No. 6 fuel ofi;
(iii) removal ofexisting HTM heaters Nos. 1 and 2 and placement of one (I) of the ncw heaters
in that location; (iv) installation ofcapability on two of thc new HTM heaters (Nos, 10 and 11) to
burn process fuel in addition to natural gas; and (v) removal and disposal of all decommissioned
equipment, wiring, and piping (collectively, the "HTM Heater System Upgrade). Eastnan also
intends to install thc portion of the HTM Heater pipeline outside the boundaries of the pmject
Site for the transportation of natural gas outside the boundaries of the Project Site fiom the Gas
Meter Station to the HTM Hcatcr System. Eastman shall be responsible for designing,
procuring, installing, and testing the HTM Financed Facilities. Eastman shall provide Seller with
opportunities to review and comment upon specifications and bid packages in accordance with
the following.
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i. Eastman shall provide Seller with a copy ofeach bid package rchted to
the HTM Financed Facilities no later than thirty (30) days before the delivery of such bid
package to potential contractors, and Seller shall provide any comments to Eastman within thirty
(30) days after receipt of each bid package. In thc cvcnt that Seller has not provided writtcn-
comments to Eastman within thirty (30) days after receipt ofany bid package, such bid package
shall be deemed to have been approved by Seller.

ii Eastman shall provide Seller with the design and drawings related to
HTM Financed Facilities no later than ninety (90) days before the commencement of
construction of the HTM Financed FaciTities, and Seller shall provide any comments to Eastmm
within thirty (30) days after receipt of the design and drawings. In the event that Seller has not
provided written comments to Eastman within thirty (30) days after receipt of any item, such
design and drawings shall be deemed to have been approved by Seller.

iii. Notwithstanding any comment upon or approval of any bid p~
design, or drawing by Seller, Seller shall in no cvcnt be responsible for or assume any liability
with respect to the accuracy, completeness, or integrity of any such bid package, design, or
drawing, and, as between Eastman and Seller, Eastman shall at all times remain solely and
absolutely liable for the accuracy, completeness, and integrity of all such bid p~ designs,
and drawings.

to any performance or major system test of any portion of the OSBL HTM Heater Facilities or
the OSBL Interconnection Facilities. Seller shall have the right to have a rcpresentativc present
at any such test, provided, however, that Seller's Sulure to have a representative present at the
test shall not affect the validity of the test, provided that the notice required under the preceding
sentence has been giverL

d.
'

. Eastman and Seller shall work together to minimize
the cost of interconnection for OSBL Interconnection Facilitics and ISBL Interconnection
Facilities, including. to thc extern allowol by Law or contract, the transfer to Seller ofEastman's
right to purchase certain portions of existing interconnection facilities or equipment Sum thc
Uuhty. If such rights are transferred to Seller, and Seller exercises such rights, Eastnum may
elect to require Seller to transfer the faciTities or equipment back to Eastman, at no cost, upon
the termination or expiration of thc Lease Agreement, or (u) require Seller to transfer the
facilitics or equipmcnt back to Eastman at gur market value (determined in the same manner as
Seller and Utility dctcrmined such value) at any time prior to the termination or expiration of the
Lease Agreement. Seller's Electric Interconnection Facilities shall be designed and installed
such that Eastman shall not be obggated to pay any wheeling, transmission, distribution,
transportation, or other similar charges with respect to any electric power supplied by Seller &om
the Project to Eastman under this Agrccment.

c. gmftdtLJhlizctius. On or prior to the dates set forth below, Eastman shall
deliver or make available to Seller true and complete copies the following documents, in each
case certified to the satisfaction ofSeller by the appropriate party:
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i. By thc Initial Delivery Date, all Authorizations obtained by Eastman
related to the Project or the performance ofEastman's obligations under this Agreement;

ii Within six (6) months following the Initial Delivery Date, such as-built
plans and drawings of and technical information relating to thc OSBL HTM Heater Facilitics and
the OSBL Interconnection Facilities as thc Parties mutually agree are required in order for Sdler
to perform its obligations under the Project Agreements; and

iii Within six (6) months following the Initial Delivery Date, such final
instruction and safety manuals for the OSBL HTM Heater Facilities and the OSBL
Interconnection Facilitics as the Parties mutually agree are required in order for Sidier to perform
its obligations under the Project Agreements.

f. EmigtjtgtL(dgdiII. If Seller requires emissions, allowances, or offsets as a
permit condition pursuant to thc Clean Air Act, or equivalent, in connection with the
construction and/or operation of thc Pmject pursuant to this Agreement or the performance of its
obligations under this Agreement, Eastman shall provide, to the extent allowed by Law, such
required allowances or offsets to SeHer in accordance with the terms of this Paragraph(f)
without cost to Seller. Eastman shall modify, at Seller's cost and expense, its existing air
endssions Authorizations to limitations corresponding to the offset reductions attributed to thc
Project.

i. Seller shall give Eastman written notice of its desire to obtain such
allowances or offsets within sixty (60) days following the Initial Delivery Date or receipt of
Eastman's notice that Eastman has permanently abandoned, or shut down so as to bc no longer
capable of commercial operation, one or more of the boilers comprising Eastman's Existing
Steam Equipment, whichever is later. Upon receipt of such notice, Eastman shall be obligated to
provide such allowances or olfscts to Seller to thc extent that such allowances or offsets are
available due to the curtailed operation of such boiler(s). Eastman shall not scil, transfer, or
otherwise dispose ofsuch allowances or offsets to any third party during the time set forth in this
Subparagraph.

ih If Seller does not give notice to Eastman of its desire to obtain such
allowances or off'sets within the time set forth above, Eastman may sell, transfer, or otherwim
dispose of (or let lapse) such allowances or offsets to any third party. Notwithstanding thc
above, Eastman shall use its best efforts to mate additional offsets availablc above those that
may bc initially identified as required by Seller for thc Pmject, to the extent that such allowances
or offsets are available due to the curtailed operation ofsuch boiler(s).

g.
'

. Eastman shall notifjj Stdler promptly upon
becoudng aware of any cxpccted material change in the Plant's Steam, natural gas or electric
power consumption.

h. QluJ2jjjgfdta. Eastman shall provide reasonable assistance to Seller or its
designees to perform due diligencc ofthe Plant as required to support financing of the Project.
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6.03

a.
' - . Eastman shall deliver to Seller, and Si:lier

shall accept trom Eastman, at no cost to Seller, demineralized inake-up water, having the quality
characteristics set forth in gzhihiLthp3{jQ, in amounts equal to the Daily Condensate Shortfall.
In addition, Eastman will use best efforts to provide Seller demineralized makeup water in
excess of the amount required under the preceding sentence in quantities up to five hundred
(500) gpm at a price equal to Eastman's actual variable incrcmcntal cost to generate such
additional demineralized make-up water. The flow of demineralized make-up water fium
Eastman to Seller shall be controlled by Seller, and shall be metered by Eastmatl If Eastman
fails for any reason to deliver demineralized make-up water having the qualities set forth in
gzlt~i tmg}, Seller's Steam and electric power supply obligations shall, at Seller's option, be
rehccd to the extent of such fidlure, and, to that extent, Eastman may use steam and electric
power procured fium sources other than the Project, at Eastman's cost.

b. RayLEsItx. Eastman shall make available to Seller raw water (iiver water
fiom thc Congarce River) in amounts up to fiv thousand (5,000) gpm at no charge to Seller.

c. HltamQEaitg. Eastman shall make available to Seller five hundred (500) gpm
of filtered river water at no charge to Seller. Eastman may make available to Seller amounts of
filtered river water in excess of five hundred (500) gpm at a price equal to Eastnan's actual
variable incremental cost to generate such additional filtered river water. The filtcrcd water shall
have thc quality characteristics set forth in EtthijLiii~03 0).

d. ~tM~at . Eastmanshallmakcavailableto Sellerpotablewaterattypical
rates and pressures (potable water Eastman currently receives fi'om the Upper Calhoun County
Water District) in amounts up to twenty-five (25) gpm and ten thousand (10,000) gpd at no
charge to Seller. If Seller requires additional amounts of potable water for the operation of thc
Project, Seller shall nuke its own arrangements with thc Upper Calhoun County Water District,
including installation of additional piping, and shall be responable for all payments associated
with the supply of said additional water. Seller shall not usc potable water supplied by Eastman
for process purposes.

e. ~. Eastman shall provide Seller access to Eastman's firewate system
by allowing Seller to install a connection between thc Plant's firewater loop and the Project's
firewater loop. Seller shall comply with Eastman's Standards for testing and use of firewater.
Pircwatcr supply shall bc limited to five thousand (5,000) gpm, and Seller's use of such fircwater
shall be limited to emergency situations that require the use offirewater or system testing.

f. )JgglgItfMbtgt31. All types ofwater pmvidcd pursuant to this Section shall be
delivered to the point ofDelivery designated for such type in gzhihi~j(g).

6.04 $taLiiLCittglcttgtig

a, m . Eastman agrees to use its best eForts to return the
greatest amount ofprocess condensate to Seller consistent with Prudent Operating Practice. The
condensate shall have thc quality characteristics descried in Inhibit. Seller shall not be

I required to accept any condensate Irom Eastman unless such condensate meets the quality
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requirements set forth in EtthihiLILS5. In the event that Seller rejects any such condensate,
Eastman shall be obligated to lawfully and safely dispose of the condensate. ScUcr will install

alarms to monitor thc condensate delivered by Eastman to Seller. Seller may, upon reasonable

advance notirc to~ amend EttmtiLSjld to include such additional quality requirentcnts .

as may be necessary to comply with the standards set foith by the Project's equipment
manuf~ or as may be acceptable for project operations.

b. - ' If the condensate fails to meet the
spcciScations set forth in EtthibiLfi~0 at the Point of Delivery, or will otherwise cause
operational problems for Seger, Eastman will usc its best effort to determine and climinatc the
source or cause of such Sdluic or pmblem promptly.

c. ZyjaLUfJhjhgDt. Condensatc provided pursuant to this Section shall bc
delivered to the point ofDcUvery designated in EttbjjtiLLSI{Q.

6.05

a. )ttttstgttgtgt. Wastewater Som the Project shall include cooling tower
blowdown, boiler blowdown, washdowns, oily water drains (after treatment in Seller's oil-water
separator), sanitary~cr, and plant and equipmcnt drains. Eastman shall be responsible for
aU costs associated with the disposal of such wastewater, including costs required to modify
Eastman's existing Authorizations to cover the additional amounts ofdischarge.

i. Cooling tower blowdown and regenerative system wastewater Som the
project in amounts up to one thousand (1,000) gpm shall bc discharged through Eastman's
industrial sewer system (for transport to Eastman's cooling water badin) at a mutually agreed
location. The cooling tower blowdown shall not contain Soating solids or visible foam except in
trace amounts, shall not cause a visible sheen on the receiving waters, and shall have a pH
between 6 and 9.

ii. Boiler blowdown, oily water drains (after treatment in Seller's oil-
water separator), and other ancglaiy non-prooess water Som the Project in amounts up to Sve
hundred (500) gpm shall be discharged through Eastman's industrial sewer system (for transport
to Eastman'9 internal outfall OIA) at a mutually sgrccd IocatiotL These wastewater streams shall
not contain Goating solids or visible foam except in trace amounts, sbaU not cause a viable sheen
on thc receiving waters, shag have a pH between 6 and 9, shall have an oil and grease
co centration of less than five (5) nuUigrams per liter, shall have a total suspended solids
concentration of less than twenty-five (25) mUUgrams per liter, and shall have a BODi
concentration of less than Sve (5) milUgrams per liter. Thc temperature of the discharge stream
shall not exceed one hundred and Sve degrees Fahrenheit (105 F).

iii. Seller shall not discharge wastewater or take any other action that
would cause Eastman to be unable to meet the requirements of its National Pollution Discharge
Elimination System (NPDES) Authorization and other Authorizations then in effect and relating
to Eastman's wastewater system. Seller's wastewater shall comply with ag applicable Laws.
Seger shall monitor Seller's wastewater discharge, shall notify Eastman immediately if SeUcr's
wastewater fails to have such characteristics, and shall indemnify Eastman for violations directly
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caused by Seller associated with wastewater that fiuls to meet the NPDES Authorization, and
other Authorizations then in effect and relating to Eastman's wastewater system. Eastman
reserves the right to reject any wastewater that fails to meet these characteristics.

iv. The use of any maintenance chemicals (additives) by Seller in once-
through, non-contact cooling water, recirculated cooling water, and boiler blowdown must
comply with the requirements set forth in the NPDES Authorization, and other Authorizations
then in effect and relating to Eastman's wastewater system.

v. Under no circumstance shall Seller discharge a ~er stream to
Eastman's wastewater collection system that contains any Hazardous Substance.

vi. Sanitary sewage discharges Gum the Project shall be discharged to
Eastman's sanitary sewage collection system at a nrutually agreed location, and Eastman shall be
responsible for all costs associated with the disposal of such sanitary scwagc, including efforts
required to modify Eastman's existing Authorizations to cover the additional amounts of
discharge. Eastmm shall accept and dispose ofsamtary sewage up to twenty-fivc (25) gpm.

vii. Wastewater provided pursuant to this Section shall be delivered to the
Point ofDelivery designated in Etthibjtj Qgs)

b. Rtttmyfitltg. Stormwater runoff 8'om areas within the Project Site shall be
directed to Eastman's wastewater collection channels to the east aud south of the project Site in
accordance with a mutually agreeable site drainage plan. The amount of rainwater runoff to be
directed into Eastman's drainage system shall be calculated based on a tcn (10) year, twenty-four
(24) hour design storm event. The stormwater runoff fiom the Project Site shall not contain
fioating solids or viable foam except in trace amounts, shall not cause a visible sheen on the
receiving waters, and shall have a pH between 6 and 9.

c. Seller shall not introduce or cause to be intmduccd
any material onto the Project Site or the Phmt Site that is ciassified as a Hazardous Substance
without the prior approval of EastmarL Eastman shall not withhold approval if the Hazardous
Substance is allowed under Eastman's then current Authorizations.

6.06
'

During the construction period of the Project, at
Seller's reasonable request snd subject to completion of the required interconnection facilitics,
Eastman shall provide Seller with the electric power, water, and demineralized make-up water,
and shall accept wastewater, storm water, and sanitary sewage in accordance with the terms and
conditions of Sections 6.03, 6.04, and 6.05. Eastman will cooperate with Seller in coordinating
such deliveries and services to enable Seller to conduct Performance Tests. Seller shall
reimburse Eastman for the actual costs incurred by Eastmari in providing such commodities and
services during the construction period of thc Project, calculated in accordance with Egal}ikltdlk.

6.07 i

a. Qtttstg. Seller shall supply, operate, snd maintain, at its cost, all auxiliary
equipment, including a storage tank required to provide for the storage and transfer of
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( condensate and demineralized make-up water between the Project snd the Plant, The Points of
Delivery for such commodities shall be as described in EzltjLLIQ(io.

b. QhXja~l'gt. Except to thc extent otherwise provided in Sections 6,03. or
6.04, Eastman will operate and maintain, at its cost, the piping and other equipment located on
Eastmm's side of thc Points of Delivery and required to permit the flow of condensate and
demineralized mske-up water.

c. ~n. Both Seller's and Eastman's transfer facilities including the
equipment sp~fied in Section6.07(a) shall be designed to generally accepted engineering
standards, and shall be constructed in accordance with Prudent Operating Practice. Both Seller
and Eastman agree to cooperate in determining the appropriate and compatible equipment
specifications for the intcrconncction facilities.

6.0$

Project and ail ofthe component parts thereof located on the Project Site.

i. Upon completion of thc OSBL Interconnection Facihties by the
Construction Contractor, Seller shall own thc OSBL Intcrconncction Facilities; provided,
however, that Eastman shall be responsible for the operation and maintenance of; and will bear

( full risk of loss with respect to, the OSBL Interconnection Facilities.

ii. Upon completion of the HTM Financed Facilities (and, if Eastman's
preferred contractor constructs them, the OSBL Interamnection Facilities), Eastman shall assign
to Seller for the sum of onc dollar ($1.00) Seller's HTM Heater Interests (and, if applicable, a
one hundred percent (10'/o) interest in and to the OSBL Interconnection Facilities).

i. Except as provided in the Lease Agreement, neither Eastman nor Seller
shall take any action that would impose, nor shall either of them suffe to edst, any liens or
encumbrances, or claims of any of its respective creditors or other third parties on the property
beionging to the other Party.

ib In the event that any such hens or encumbrances or claims ofany sort
are placed upon any item or items ofequipment iq the Project, the OSBL HTM Heater Facilities,
or the OSBL Interconnection Facilities as a result ofEastnum action, Eastman shall immediately
notifr Seller in writin ofsuch lien or encumbrance, or claim, and shall take all actions accessary
to have it promptly removed. If any such lien or encumbrance is so filed or so imposed, Seller
shall have the right, but not the obligation, to pay all sums nccessuy to obtain the release and
discharge of said lien or encumbrance and Eastman shall reimburse Seller for all such costs
within thirty (30) days ofreceipt of an invoice therefor.
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iii. In the event that any lien or encumbrance or claim of any sort is
placed on the Plant, the Essential ISBL Facilities, the OSBL HTM Heater Facilities, or the OSBL
Interconnection Facilities (except, in the case of the Essential ISBL Facilities, Seflcr's HTM
Heater Interests and the OSBL Interconnection Facilities, a lien or encumbrance held by a.
Lender pursuant to Section 7.02(b)) as a result of Seger action, Seger shall immediately notify
Eastman of same in writing, and shall take afl actions necessary to have it promptly removed. If
any such lien or encumbrance is so filed or so imposed, Eastman shall have the right, but not the
obligation, to pay afi sums necessary to obtain thc release and discharge of said lien or
encumbrance and Seller shall reimburse Eastnum for aU such costs within thirty (30) days of
receipt of an invoice therefor.

iv. Eastman and Seller shall execute such statements and other documents
which sre reasonably necessary or desirablc to protect Scflcr's HTM Heater Interests and Seger's
ownership interest in the Project and the OSBL Interconnection Facilities and Eastman's~p interest in the Plant and the HTM Heater System.

d. i . Eastman shall acquirc no
interest under this Agreement in any soflware, formulas, patterns, devices, secret inventions or
processes, or copyright, patent, and other intellectual and proprietary rights, or similar items of
property that are or may bc used in connection with the Project, unless already in the public
domain or developed jointly with Eastman's etforta Seller shall acquire no interest under this
Agreement in any soflware, formulas, patterns, devices, secret inventions or processes, or
copyright, patent, and other integcctual and proprietary rights, or similar items of property that
arc or may be used in connection with thc Plant, unless already in thc public domain or
developed jointly with Seller's etforts.

e. . Not morc than one hundred fifty
(150) days but not less than one hundred twenty (120) days prior to the expiration or termination
of this Agrecmcnt, Eastmm shall send written notice to Seller as to its choice of thc options
indicated below. With the issuance of timely notice and provided that Eastman is not in Default,
at thc expiration or termination of this Agreement, Eastman has the option to:

i. Request Seflcr to remove thc OSBL HTM Heater FaciTities at Seger's
expense, and restore the HTM Heater System to its approximate condition as of the date of this
Agreement;

ii. Purebam tbe Essential ISBL FacUlties and Seller's HTM Heater
Interests at the price +fair Market Value") that a willing buyer (who is neither a lessee in
possession nor a used equipment dealer) would pay for the Essential ISBL Facilities and SeUer's
HTM Heater Interests in an arms length transaction to a willing seller under no compulsion to
sell; provided. however, that in such determination:

A. The Essential ISBL Facilities and the OSBL HTM Heater
Facilities shall be assumed to be in the condition in which those fiicilitics are required to be
maintained and returned under this Agreemcnt;
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B. Thc Essential ISBL Facilities and the OSBL HTM Heater
Facilities will be valued on an installed and in-place basis, and no value shall bc assigned to
Seller's appurtenant rights under the Lease Agreemcnt with respect thereto; and

C. Costs of removal ofthe Essential ISBL FaciTities and the OSBL
HTM Heater Paogitics from the current location shall not be a deduction Rom such valuation; or

iii. Enter into a new agmment with Seger regarding Seller's ownership
and Eastman's operation and maintenance of the OSBL HTM Heater Facgitiex

In the event that Eastman elects the option describe in Subparagraph Qi above, Seger shag have
the option, in its sole discretion, of abandoning the OSBL HTM Heater FacUities in place. Such
abandonment will serve to transfer title to the Essential ISBL FaciTities and Seger's HTM Heater
Interests and aU rights snd obligations incident thereto, other than any Essential Gas FaciTitics, tu
Eastman. Eastman agrees to accept title to any OSBL HTM Heater Facilities so abandoned on
an AS IS basis and agrees to indemnify Seger against any and aU claims, obligations or Uabilities
arising Uom the OSBL HTM Heater Facilities tdter such date. If the Parties are not able to agree
on the Pair Market Value at least ninety (90) days before the termination of thc term hereof,
Seller shall appoint an independent appraiser (reasonably acceptable to Eastman) to eteiminc
the Fair Market Value, and that dctcrmination shall bc Unal, binding, and conclusive and
enforceable by either Party in a court of law. Seger and Eastman shall equally share ag costs
associated with any such appraisal.

a. 2mj00Ij)0Iiit, Eastman shall have the right to review and comment upon the
process and instrumentation drawings, including interlock narratives, the single line electrical
drawings, and the general arrangemcnt drawings for the Project in accordance with this
Paragraph (a). SeUer shag include an Eastman commeat in Seller's negotiations with the design
contractors for the Project only if Seger's fagure to include the conunent could result in Seger's
failure to design or construct thc Project, or cause it to be designed or constructed, in accordance
with Prudent Operating Practice and applicable Eastman's Standards relating to health, safety, or
the environment, Seller shall provide Eastman with each such drawing no later than thirty (30)
days before the commencement of construction of thc Project, and Eastman shall provide any
comments to Seller within ten (10) days after receipt thereof

consult with Seller as reasonably necessary reyuding the principal terms of tbe construction
contract with its general contractor and of any contract with Utility relating to electric power
interconnection and back-up power prior to their execution, pruvhfcd that SeUcr will bc cntitlcd
to redact any commercial terms of such contracts, or may otherwise limit distribution of such
contracts to thc extent required under any applicable con6dentiaUty provisions. Seger sbaU usc
best efforts to exclude Eastman Sum any congdentiality restrictions associated with any such
contract. Eastman shall provide any comments on any such contract to Seller within ten (10)
days after receipt thereof.
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c. Qg~Res 00IiMg. Notwithstanding any commet» upon any design or
drawing, review of, or consultation regarding Seller's contracts or inspection of the Project by
Eastman, Eastman shall in no event be responsible for or assume any liability with respect to the
accuracy, completeness, or integrity of any such design or drawing, contracts, or Authorizations
or construction of the project, and, as between Eastman and Seller, Seller shall at all times
remain solely and absolutely liable for the accuracy, completeness, and h»egiity of all such
designs and drawings, contracts, and construction of the Pmject.

EI, P The Parties shall develop a nnrtually satisfactory
Steam header pressure control system for Eastman's 600 psig and 160 psig headers, and, except
as prevented by Eastman Adverse Act or Force Majeure, Seller shall be responsible for
maintaining header pressure.

6.10 Pnauii/Igulitdgitttts.

responsible for obtaining all Authorizations necessary to construct, operate, and maintain the
Project, including environmental permits, licenses, approvals, and/or other forms of
Authorization. Eastman shall have the right to review and comment upon the applications for all
such Authorizations. Seller shall provide Eastman with all draft applications, and Eastmm shall
provide any comments to Seller within fitteen (15) days aller receipt of each draft application.
Seller shall use best efibrts to incorporate or address Eastman's comments relating to compliance
of said applications with Prudent Operating Practice and integration of the Project into the
operating program of the Plant. In the «vent that Eastman has not provided written comments to
Seller within fiitcen (15) days after receipt of any application, such application shaU be dined
to have been approveL To the extent that any such Authorization is required to be obtained in
Eastman's name, Seller shall incorporate all of Eastman's comments on said applicationa
Notwithstanding any comment upon or appmval of any application by Eastman, Eastman shall in
no event be responsible for or assume any liability with respect to thc accuracy, completeness, or
integrity ofany application submitted by Seller, and, as between Eastman and Seller, Seller shall
at all times remain solely and absolutely liable for the accuiiuy, completeness, and u»egiity of
all such applications,

b. 'astman shall be responsible for obtaining all
Authorizations necessary to construct, operate, and maintain the HIM Financed Facilities and
the OSBL ntcercormection Facilities, inchding environmental pemdts, licenses, apprnvab,
and/or other forms ofauthorizatiorL Seller shall have the right to review and comment upon the
applications for all such AuthorizationL Eastman shall provide Seller with all draft appfications,
and Seller shall provide any comments to Eastman within fiSeen (I 5) days after receipt of each
application. Eastman shall use best efforts to incorporate or address Seger's comments rdating
to compliance of said applications with Prudent Operating Practice. To the extern that any
Authorization relating to thc HTM Financed FaciTities or the OSBL Interconnection Facilities is
required to bc obtained in Seller's name, Eastman shall incorporate all of Seller's comments on
said applications. Notwithstanding any comment upon or approval of any application by Seller,
Seller shall in no event be responsible for or assume any liability with respect to the accuracy,
completeness, or integrity of any application submitted by Eastman, and, as between Eastman
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and Seller, Eastman shaU at all times remain solely and absolutely liable for tbe accuracy,
completeness, and integrity ofall such applications

c. 5ugi~IIiIIgggg. Seller recogtdzes that Eastman has significant Iuhnuse ..
permitting expertise. Easunan and Seller shall cooperate in the permitting of the Project such
that Eastman performs certain permitting tasks for ScUcr at no cost to Seller. The scope of
services to be provided by Eastman include: air modeling modifications to existing water
discharge Authorizations held by Eastman to allow Eastman to firifill its obligation under
Sections 6.02, 6.03, 6.04 and 6.05; and preparation of new water discharge Authorizations
required for construction of the Project.

d. gmgtnagitm. Eastman and Seller shall work together to minimize the impacts
(both environmental and cost) of all actions required under the various Authorizations applicable
to the Project, including Authorizations owned by Seller and Authorizations owned by Eastman.

6.11
'

EXCEPT AS EXPRESSLY PROVIDED IN THIS
AGREEMENT, EASTMAN AND SELLER SPECIFICALLY DISCLAIM ANY AND ALL
WARRANTKS OF ANY KIND WHATSOEVER INCLUDING, WITHOUT LlMITATION,
ALL IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE

6.12

In the event that, due to the potential expansion of operations at the Plant Site, Eastman
anticipates that Eastmm's Steam Requirements will exceed the Maximum Steam Capacity or
Eastman's Electric Requirements will cxcccd the Committed Capacity, Eastman shall so notify
Seller in writing, specifying the amount of the increase or such need and the proposed effective
date thereof Seficr and Eastman agree to negotiate in good fidth for a pedod of one hundred
twenty (120) days from tbe date of such notice regarding the potential expansion of the Project
for the purpose of reaching agreemcnt regarding the terms and conditions under which Seller
would provide additional Stcam and/or electric power. If Seller and Eastman cannot so mutuaUy
agree within such onc hundred twenty (120) day period, Eastman shall be fiee to fidfill the
additional stcam and/or electric power in excess of Eastmm's Stcam Requirements and/or
Eastman's Electric Requirements.

ARTICLE VII
L TRAN R

7.01 ggggLIjy.

a.
'

Except as pmvided in Section7.02, this
Agreement may not bc assigned, in whole or in put, by either Eastman or Seller without (i) thc
prior written consent of the other Party, which consent shall not be unreasonably withleld or
delayed, and (ii) the written agreement ofthe asriignee whereby such assignee expressly assumes
snd agrees to perform each and every obligation of thc assignor under this Agreement, and any
assignment in violation hereofshall be null and void.
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i. Seller may assign this Agreement, together with aH thc other Project
Agreements then in effect, and its interest in the Project to an A6iliate or to any purchaser or
transfercc of aH or a substantial portion of its properties without such consent, provided that tha
purchaser or transferee expressly assumes and agrees to perform each and every obligation of
Seller under tha Project Agrecmcnts, and any obligations related to or originating as a result of
any continuing ~ Default or Event of Default under this Agreement or the Lease
Agreement by Seller which commenced prior to such assignment; ond providedfurther, that
SaHer shag amtinue to be liable for the purchmer's or transferee's performance hereunder until
the purchaser or transferee demonstrates to Eastman's reasonable satisfaction, its 6nan'cial and
operational ability to perform Seller's obligations under this Atpecmcnt. Seller shall notify
Eastman of its intention to make any such transfer as soon as practical. Upon request by Seller,
Eastman will confirm in writing when Seller's continuing liability fogowing such assignment
shall have expirecL

ii. Eastman may assign this Agreement, together with aH other Project
Agraamcnts than in clfcct, to an A161iate or to any purchaser or transferee ofaH of its interest in
the Phnt without such consent, provided that the purchaser or transferee assumes and agrees to
perform aH ofEastman's obHgations under the Pmject Agreements, and any obligations rclatcd
to or originating as a result of any continuing breach, Default or Event of Default under this
Agreement or the Lease Agreemcnt by Eastman which coinmenced prior to such assignmcnt
andprovidedfurther, that Eastman shall continua to be liable for tbc purchaser's or transfcrcc's
performance hereunder until the purchaser or transferee demonstrates, to Seger's reasonable
satisfaction, its financial and operational ability to pcsform Esstmm's obligations under this
Agreement. Eastman shall notify Seller of its intention to make any such transfer as soon as
practicable. Upon request by ~ Seger wig con6rm in writing when Eastman's
continuing liability following such assignmcnt shall have expired.

c. Qggcgrtsgs. This Agrccment shall not bc deemed to have bccn assigned, and
shag continue in full force and effcct, and ncitbcr Party's interest in the Project shall be deemed
to have been assigned, notwithstrmding the occurrence ofany of the fogowing cvcnts:

i. Any change of tha name of cithcr Party, the ownership of either Party,
or the ccrti6catc of fbrmation, limited liability company agreemcnt, or ccrti6catc: of
incorporation ofany Party.

ii. Any issuance or transfer of ownership interests in either Party, or tha
withdrawal, redemption, or expulsion of any member ofSeller.

Each Party shall notify the other Party of the occurrence of any event
described in this Paragraph (c) as soon as practical.

d.
'

. Nothing in this Agreement shall limit or restrict
Eastman's right to sell, assign, lease, or otherwise transfer any property, or any interest therein,
in any transaction that does not involve an assignment or partial assignmcnt of its obligations
under this Agreement, provided that any such transfer (individually or aggregated with other
such transfers) does not materially adversely affec Eastman's ability to perform its obligations
under the Project Agreements nor result in an Advene Regulatory Event.

62



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2018

M
arch

27
2:01

PM
-SC

PSC
-2018-25-E

-Page
70

of78

CONFIDENTIAL 01 J 2014 02:59:02 EST David Chang LS
Power

c.
'

In the event Eastman assigns or transfers all or any
part of its interest in the plant or Seller assigns or transfers its interest in the project, the non-
assigning Party shall continue to perform its obligations under this Agreement for the benefit of
tbe assignee, purchaser, or transferee ofthc assigning Party's interest.

leasehold mortgages and liens on or security interests in, the Project, Scfier's HTM Interests,
the OSBL Interconnection Facilitics, its leasehold estate and all other rights, title and interest
created under the Lease Agreement and any of its other property; and Eastman shall have the
right (subject to thc terms of the Lease Agreement) to collaterally assign, grant liens on and
security interests in the Plant, its underlying fee simple interest in the Project Site, the rents
and its interest as landlord under the Lease Agreement and any ofEastman's other property, in
the case of either Party, to any Lender or any Lender's agent (each such assignee being
referred to hcrcin as a "Collateral Assignee"); provided, however, that (i) no such assignment
shall bc effectiv until the assigning Party shall have notificd the other Party of such
assignment, which notice shall include thc name and address of the Collateral Assignee; (ii)
any such assignment by Seller to any Lender or Lender's agent shall be expressly subject to (x)
Eastman's rights with respect to PB Utilization Period under Section 4.01(k) and to the
Pipeline Utilization Period under Section 5.12(a)(iii)(A), (y) the provisions of Section 3.04 of
the Lease Agreement relating to the limitations on Seller's rights with respect to any of its
property located in the Appurtenant Rights Areas (as defined in thc Lease Agreement), and (z)
the further condition, stated expressly in the Financing Documents effecting such assignment,
that no Lender or Lender's agent shall be entitled to dismantle and remove the Package Boilers
or any ancillary equipment and utility interconnections that are necessary to generate and
deliver Stcam therefrom, the HTM Heater Pipeline, the Essential ISBL Facilities, the HTM
Heater System, or the OSBL Interconnection Facilities unless such Lender's or Lender's
agent's right to such dismantlement and removal has arisen as a result of an event of default
under the terms of the Fhancing Documents that has been caused directly by an Event of
Default by Eastman under (and as defined in) this Agreement or the Lcasc Agrccmcnt; and (iii)
any Collateral Assignee of Eastman executes and delivers to Seller subordination and non-
disturbance agreements reasonably acceptable to Seller with respect to thc Lease Agre:mc,nt.
So long as any assignment of which the other Party has been notified, or any consolidafion,
modification, or extension of any such assignment, shall remain outstanding, thc following
provisions shall apply:

a.
'

A Party shall, upon serving upon an assigning
Party any notice pursuant to Section 10.02, also serve a copy ofsuch notice upon each Collateral
Assignee at the address provided for in the notice referred to above. No notice issued pursuant to
Section 10.02 shall be deemed to have been duly given unless and until a copy thereof shall have
been so served.

b. Ijikrhsstttgtging The making of an assignmcnt pursuant to this Section shall
not be deemed to constitute an assignment or transfer of this Agreement, nor shall any Collateral
Assignee, as such, bc deemed to be an assignee or transferee of this Agreement so as to require
such Collateral Assignee, as such, to assume the performance of any of the terms or conditions
on the part of Seller to bc performed hereunder, but the purchaser at any sale of this Agreement
in any proceedings for the foreclosure of any assigrunent, or thc assignee or transferee of this
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Agieemcnt under any instrument of assignmcnt or transfer in lieu of the foreclosure of any
assignment, sbaff be deemed to be, and the CoHateral Assignee in exercise of any of its remedies

against Sdler may elect to be, an assignee or transferee within the meaning of this Section and

shall be deemed to have agreed to perform ag ofSeller's obligations to be performed hereunder...

c. HL3j@yf@. Any election by any Collateral Assignee to assume this
Agreement, any sale of this Agreement in any proceeding for the foreclosure of any assignment,
or the assignment or transfer of this Agreement in lieu of the foreclosure of any assignment shaH

be deemed to be a permitted sale, transfer or assignment of this Agreement, and this Agreement
shaH continue in full force and clfect following any such assumption, saic, transfer, or
assignment. Should the Collateral Assignee elect to assume this Agreement, or in the event ofa
foreclosure or sale in lieu of foreclosure of this Agreement, thc Collateral Assignee, the
purchaser, or the ransfcrec (as the case may be) shall also assume the Lease Agrccment.

respect to the Project or tbe Project Situ, the pmvisions of the assignment most senior in priority
shall control with respect to the use of Seller's share of any proceeds of any such casualty or
condemnation; provided, however, that such provisions shag in ag events pemdt thc use of such
proceeds for the relocation and restoration of the Package Boilers, the Essential ISBL Facgitics,
the portion of the HTM Heater Pipeline outide thc boundaries of the Cogen Site, and aH

ancillary equipment and utility interconnections that are necessary to generate and deliver Stoun
from the Package Boilers to the Plant, as contemplated herein.

e. HMgtcttdtttcttls. No agreement between thc Parties modifying, amending,
canceling, or surrendering this Agreemcnt shall bc effective without the prior written consent of
aff Cogateral Assignees.

7.03 Eigb~j0tII)~ Except with respect to the disposition ofaff or any part of its
interest in the Project to an Affiliate, or pursuant to a foreclosure preceding or deed in Heu of
foreclosure, Seger will not dispose of aff or any part of its interest in the Project or allow a
Change ofControl unless it has first ofFered such interest (the "Transfer Interest") to Eastman in
accordance with this Section.

a. Scgcr shall Hist deliver a notice to Eastman specifying the price and other
commercial terms at which it is wiffing to dispose of the Transfer Interest (the "Transfer Offer
Notice").

b. Eastman shall have the option, for a period of thirty (30) days aller its receipt
of the Transfer Offe Notice, to notify Seller of its intent to purchase the Transfer Interest Rom
Seger on the terms specified in the Transfer Offer Nodce.

c. Tbe Parties shaff'proceed to a dosing within thirty (30) days affcr thc delivery
ofEasunsn's notice to Seffer of its intent to purchase the Transfer Interest.

d. IfEastman ether notifies Seller that it does not intend to purchase thc Transfer
Interest or allows the thirty (30) day period to expire without having responded to thc Transfer
Offer Notice, Seller shall have the right for a period of one hundred eighty (180) days thereafter
to dispose of the Transfer Interest to any Person, provided that the terms and conditions agreed
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upon by such other transferee arc no morc favorable to such other transferee than the terna and
conditions specified in the Transfer Oifcr Notice.

7.04 . Notwithstanding Section 7.03, upon Ne ..
expiration of the Term (as may bc extended pursuant to Section 3.02), Eastimm shall have the
option to purchase thc Package Boilers, including al! ancillary equipment and utility connection
that arc necessary to generate and deliver Steam there&om to the Plant (exduding any Essential
Gas FaciTities or other facilities that are~ for the operation of thc Project) at a price
equal to the fair market value of the Package Boilers and such associated equipment. The fair
market value shall be determined by thc average of two (2) independent appraisals performed by
qualified appraiser@ Eastman shall notifyy Seller in writing of its intent to exercise this option no
later than ninety (90) days prior to the expiration of the Term.

7.05 ggnmrttgggs. If Seller transfers ownership of Seller's property pursuant to
Section 7.03 or Section 7.04, Seller shall promptly execute, deliver, and file aU assignments,
bills ofsale, certificates, and other conveyance documents or instruments reasonably~
to evidence the transfer of such property, &ee and dear of all liens, encumbrances, and claims,
other than daims arising &om actions by or related to the status of Eastman. Prior to such
conveyance, Seller shall, at Eastman's request, cooperate with Eastman personnel and train
them to operate thc Package Boilers, the Essential ISBL Facilitics, and ancillary opdpment and
utiTity inteconnections that are necessary to generate and deliver Steam &om the Package
Boilers to the Plant

8.01
' If either Party is rendered wholly or partly unable to

perform its obligations under this Agrmncnt because of Force Majeure, that Party shall bc
excused &om whatever performance is afi'ected by the Force Majeure to the extent so idfccted,
provided:

a. 5ghgg. Thc Party affected by such Force Majeure, as soon as reasonably
practical afier the occurretice of the daimed Force Majeure event, gives the other Party prompt
oral notice, followed by a written notice, fully describing the particular of the occurrence; md

b. 5ggg„The uspcnsion of or reduction m the Party's performance of its
obligations under this Agrecmcnt is directly attributable to thc Force Majeure event, is of no
greater scope than is riquircd by the Force Majeure, and is ofno longer duration than is required
by the Force Majeure; and

c. Q~i@W Thc party affected by such Force Majeure uses its best cffbrts to
mitigate or remedy its inability to perfbrm as soon as possible.

8.02 QtttdgtLgf2mgf. The burden ofproof as to whether an event ofForce Majeure
hss occurred shall be upon thc Party chiming relief due to the Force Majeure.
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8.03 li ati n t Notwithstanding anything in this Article to
the contrary, no payment obligation arising under this Agreement prior to the date of an event of
Force Majeure shall be excused by such event ofForce Majeure.

required to settle any strike or other labor disturbance except on terms satisfiictory to such Party.

8.05 IIng~li ~sE legs. Except to the extent specifically provided hcrcin, whenever
either Party is required to commence or complete sny action within a specified period, such
period shall bc extended by an amount equal to the duration of any event of Force Majeure
occuiring or continuing during such period. In the event that an event ofForce Majeure occurs
following thc Initial Delivery Date, tbe Term shall be extended by an amount equal to tbe
duration of the event ofForce Majeure.

0.01 EhjtItfLm.

a Sell. Scfier shall be responsible for and shall bear the full risk of loss (i) with
respect to any loss of or damage to the Pmject and any other pmpcrty located inside the
boundary lines of the Cogen Site; and (ii) with rcspcct to any personal injury or death, or loss of
or damage to any other property (A) arising out of the construction, ownership, operation, or
maintenance of the project or any other property inside the boundary lines of thc Cogen Site, or
(B) caused by electric power or Steam produced by thc Project, or natural gas dclivercd
hereunder, and occumng inside thc boundary lines of the Cogen Site; prrrvrdcr( however, that
Seller shall not be respomsble for any loss, damage, or injury arising out of the negligcncc or
willful misconduct ofEastman or Eastman's Associated Parties.

b. ~ Eastman shall bc rcsponable for and shall bear thc full risk of loss
(i) with respect to any loss of or damage to the Plant, thc OSBL Interconnection FaciTities, the
OSBL HTM Heater Facilities, and any other property located outside thc boundary lines of the
Cogen Site; and (ii) with respict to any personal injury or death, or loss of or damage to any
other property (A) arising out of the onstrucfion, ~p, operation, or maintenance of the
Plant, the OSBL Interconnection Facilitiea, thc OSBL HTM Heater FaÃlities, or any other
property outside the boundary lines of the Cogen Site, or (B) caused by eicctric power or Stcam
produced by the Project, or natural gas delivered hereunder, and~ onside the boundary
lines of the Cogen Site, provrrfsr( however, that Eastnum shall not be responsible for any loss,
damage, or injury arising out of the negligence or willful misconduct of Seller or Seller'
Associated Parties.

a QLQlll;. Seller shall protect, indemnify and hold harmless Eastman and its
Associated Parties against and from any Indemnifiablc Cost arising out of any injury, bodily or
otherwise, to, or death of, primus, or for damage to, or destruction of, property belonging to or
leased by Eastman, Seller, or others (each a "Claim"), resulting &om or attributable to the fault,
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negligence, or willful misconduct of Seller or its Associated Parties, or resulting &om, arising
out of, or in any way connected with (i) thc pcrformancc of Seller's obligations under this
Agreement or (ii)(A) the construction of thc project and, if the Construction Contractor
constructs the OSBL Interconnection Facilities pursuant to Section 6.02(a), the construction of
the OSBL Interconnection Facilities, (B) the ownership of the project, or (C) the operation and
maintenance ofthe Project or any other property located inside the boundaries of thc Cogcn Site,
including the delivery ofelectric power, Steam, or natural gas to the boundary lines ofthe Cogcn
Site, excepting (y) any Indemnifiablc Cost caused by the fault, negligencc, or willful misconduct
ofEastman or its Associated Parties or (z) sny Indcmnifiable Cost resulting &om, arising out o4
or in any way connected with the construction of thc OSBL HTM Heater Facilities, or Eastman's
coordination of the construction of the OSBL Interconnection Fscihties, or the ownership,
operation, and maintenance of the OSBL interconnection Facilities or the OSBL HTM Heater
Facilities. Scllcr shall protect, indemnify, and hold harmless Eastman from any claims of
Seller's creditors to any right, title, or interest in the Plant

b. Qygashgag. Eastman shall protect, indemnify, and hold harmless Seller and
its Associated Parties against and from any Indemaigable Cost arising out ofany Claim resulting
&om or attributable to the fault, negligence, or willful misconduct of Eastman or its Associated
Parties, or resulting &om, arising out of, or in any way connected with Qi the performance of
Eastman's obligations under this Agreement or (iiXA) thc construction of the OSBL HTM
Heater Facilities and, if Eastman's contractor constructs the OSBL hterconnection FaciTities
pursuant to Section 6.02(a), the construction of the OSBL Interconnection Facilitics, (B) the
ownership of the Plant snd the OSBL HTM Heater Facilities, or (C) the operation and
maintenance of the Plant, the OSBL Interconnection Facilities, the OSBL HTM Heater Facilitics
or any other property located outside the boundaries of thc Cogcn Site, including the receipt of
electric power, Steam, or natural gas hereunder, excepting (y) any Indemnigabte Cost caused by
the fault, negligence, or willnd misconduct of Seller or its Associated Parties or (s) any
Indemnigable Cost resulting Rom, arising out ofor in any way connected with the constiucdon,
operation, or maintenance of the Project. Eastman shall protect, indcnmify, and hold harmless
Seller &om any claims of Eastman's creditors to any right, title, or interest in the Project, the
OSBL Interconnection Facilities and Seller's HTM Heater Interests.

Except to the extent otherwise provided in
Section 9.02(d), if, due to thc joint, con~ comparative or contributory fault, negligence, or
willful misconduct of the Parties, their respective Associated Parties, either Party incurs any
Indemnifiable Cost arising out of any Claim, such Indemnifiablc Cost shall be allocated between
Seller and Eastman in proportion to their and their Associated Parties'espects degrees of
fault, negligence or willful misconduct contributing to such Claim.

i. Ncithcr Party nor any of its Associated Parties shall be deemed sn
employee of the other Party.

ii. Neither Party shall bring any claim against the other Party or its
Associated Parties with respect to any liability for compensation paid to any employee of such
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Party under any applicable state or federal Worker's Compensation Act, including Worker's

Compensation and/or employer's liability claims ofemployees.

iii Each Party shall be responsible for all claims of the Party's rttvn

employees arising out of any provision of any Workers'ompensation Law excluding claims
arising out ofthe willful misconduct of the other Party.

i. If any Party entitled to indemnification hcreundcr (the "Indemnified
Party") intends to seek indemnification under this Article Rom any other Party (the
"Indemnifying Party") with respect to any Claim, the Indemnifie Party shall give thc
Indemnifying Party notice of such Claim upon the receipt ofactual knowledge or information by
the Indemnified Party of any possible Claim or of the commcnccment of such Claim, which
notice shall in no event be later than the lesser of (A) fifteen (15) days prior to the last day for
responding to such Claim or (B) one-half of the period allowed for responding to such Claim.
The Indemnifying Party shall have no liability under this Article for any Claim for which such
notice is not provided, to the extent that the failure to give such notice prejudices the
Indenmifying Party.

ii. The Indemnifying Party shall have the right to assume the defeose of
any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and
reasonably satisfactory to the Indemnified Party; provided, however, that ifthe defendants in any
such proceeding include both the Indemnified Party and the Indemnifying Party, and the
Indemnified Party shall have reasonably concluded that there may bc legal defenses available to
it which are different fiom or additional to those available to tbe Indemnifying Party, the
Indemnified Party shall have the right to select scparatc counsel to assert such legal defenses and
to otherwise participate in the defense of such Claim on behdf of such Indemnifie Party and the
Indemnifying Party will pay the reasonable attorney's fees incurred by such separate counsel
until such time as the need for separate counsel expires.

ifi. Should any Indemnifie Party be entitled to indemnification under
this Section as a result of a Claim by a third pmty, and should the Indemnifybtg Party fail to
assume the defense of such Chim within a reasonable time after receiving notice of the Claim,
the Indemnified Party may, at the expense of the Iudcmnifymg Party, contest (or, with or
without the prior consent of the Indenmifying Party, seule) such Claim.

iv. Exoept to the extent expressly provided herein, no Indemmficd Party
shall settle any Claim with rcspcct to which it has sought or is cntitlcd to seek indemnification
pursuant to this Section unless (A) it has obtained the prior written consent of the Indemnifying
Party, which consent shall not be umessonably withheld or delayed, or (B) the lading
Party has failed to provide security, in a form reasonably satisfactory to the Indemni6ed Party,
securing tbe payment ofany Indemnifiablc Cost, up to the amount ofthe proposed settlement.

v. Except to thc extent expressly provided herein, no Indemnifying Party
shall settle any Claim with respect to which it may be liable to provide indemnification pursuant
to this Section without the prior written consent of the Indemnified Party, which consent shall
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not be unreasonably withheld or delayed; provldcrf, however, that if the Indemnifying Party has
reached a bono jlds settlement agreement with the plaint~a) in any such proceeding, which
settlement includes a full relcasc of thc Indemnified Party for any and all liability with respect to
such Claim, and the Indcmnificd Party does not consent to such settlement agreement, then the
dollar amount specified in the settlement agreement, plus thc lndemnificd Party's legal fees and
other costs related to the defense of the Claim prior to the date of such settlement agreement,
shall act as an absolute maximum limit cm the indemnification obligation of the Indemnifying
Party with respect to the Claim, or portion thereof, that is the subject of such settlement
agreement

f. H~ttuttttl. In the event that an Indemnifying Party is obligated to indemnify
and hold any Indemnifie Party harmless under this Article, the amount owing to the
Indemnified Party shall be the amount of such Indannified Party's actual cutoff-pocket loss, net
of any insurance br other recovery actually received by the Indemnified Party specifically
attributable to the indemnifie Claira

g. ~glgtg~sjm. No Claim of any kind shall be asserted against either
Party or its Associated Parties, whether arising out ofcontract, tort (including negligence), strict
liability, or any other cause of or form of action, unless it is file in a court of competent
jurisdiction, or a demand for arbitration is made, within the applicable statute of limitations
period for such Claim.

continue in full force and effect notwithstanding the expiration or termination ofthis Agreement,
with respect to any Indcmnifiablc Cost based on Sets or conditions that occurred prior to such
termination.

903 F . NOTWITHSTANDING ANYTIHNG IN THIS
AGREEMENT TO THE CONTRARY, NEITIIER PARTY OR SUCH PARTY'
ASSOCIATED PARTIES SHALL BE LIABLE TO THE OTHER FOR ANY INDIRECT,
INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR CONSEQUENTIAL DAMAGE,
COST, EXPENSE OR OTHER LIABILITY, INCLUDING LOSS OF REVENUE OR
PROHTS, WHETHER ARISING OUT OF CONTRACT, TORT INCLUDING
NEGLIGENCE), STRICT LIABILITY, OR ANY OTHER CAUSE OF OR FORM OF
ACTION WHATSOEVER THE FOREGOING LIMIT ON LIABILITY SHALL NOT APPLY
TO EIIHER PARTY'S OBLIGATION TO INDEMNIFY THE OTHER PARTY FOR
PERSONAL INJURY, BODILY INJURY INCLUDING DEATH), OR PROPERTY
DAMAGE TO NON-AFHLIATED THIRD PARTIES TO THE EXTENT THAT SUCH
OBLIGATION INCLUDES PAYMENT OF DAMAGES WHICH MAY BE INDIRECT,
INCIDENTAL, SPECIAL, PUNITIVI?, EXEMPLARY, OR CONSEQUENTIAL.

ARTICLE X
EF T D MED
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10.01 Eastman shall be in default under this Agreement
upon the happening or occurrence of any of the events or conditions described in Paragraphs (a)
through (d), each ofwhich shall be an "Event oFDefiiult" for purposes ofthis Agreement:

a. ~mtMtgKb. Easunan breaches or fails to observe or perform any of
Eastman's material obligations under this Agreemcnt, unless within thirty (30) days aker written
notice fi'om Seller specifying the naturc of such breach or failure, Eastman either cures such
breach or failure or, if such cure cannot be completed within thirty (30) days, commences such
cure within thirty (30) days, thereafter diligently pursues such cure, and completes such cure
within one hundred and eighty (180) days.

b. ttSIgggg Eastman is dissolved, Eastman's existece is terminated, or
Eastman's business is discontinued, unless (i) this Agreement is assigned to a successor pursuant
to Article VII, or (ii) Eastman is merged into a successor entity or is converted into a suocessor
entity that continues substantially all of Eastman's business activities, including its activities at
the Plant.

c. Agttnntg. Eastman fails to pay, when duc, any amount due hereunder, and
such failure continues for a period of forty-five (43) days foHowing the receipt by the oificc of
the Vice President and General Manager, Carolina Operations, with a copy to the addresses
identified in Section 12.02, ofa notice of such failure.

d. jv[iSQgttgSnglgh00. Any rcprescntation or~ furnished by Eastman in
connection with this Agreement was false or misleading in any material respect when made,
unless (i) the fact, circumstance or condition that is the subject ofsuch representation or warranty
is made true within thirty (30) days after Seller has given notice thereof to~ provlderf,
however, that if the fact, circumstance or condition that is the subject of surh rcprcsentation or
wansnty cannot bc orrected within such thirty (30) day period and if Eastman within such
period of thirty (30) days commences, and thereafter proceeds with all due diligencc, to comet
the fact, circumstance or condition that is thc subject of such reprcscntation or warranty. such
period shall be extended for such further period as shall bc necessary for Eastman to correct the
same with all duc diTigence or onc lmndrcd eighty (180) days, whichever is less, and (h) such
cure removes any adverse effec on Seller of such fact, circumstance, or condition being
otherwisc than as first represented, or (iii) such fact, circumstance, or condition being otherwise
than as first rcprescmed does not materially adversely alfect Seger.

10.02 v . Seller shall be in deihult under this Agreement upon
the happening or occurrence ofany ofthe events or conditions described in Paragraphs (a)
through (d), each ofwhich shall bc an "Event ofDcfimlt" for purposes ofthis Agreement:

a. geonIak3mtnit. Seller breaches or fails to observe or perform any of Seller's
material obligations under this Agreement. unless within thirty (30) days after written notice
&om Eastman specifying thc nature of such breach or failure, Seller either cures such breach or
failure or, if such cure cannot be completed within thirty (30) days, commences such cure within
thirty (30) days, thcreaitcr diligently pursues such cure, and completes such cure within onc
hundred and eighty (180) days; provided that, without limiting Seller's obligation to diligently
pursue a cure, such period shall be extended to eighteen (18) months, for a cure which
necessitates the replacement of, the steam turbine, onc or both CTs, onc or both HRSGs, one or
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both Package Boilers, the Project's distributed control system, or any of the electrical
transformers located in thc project's switchyard, with respect to breaches of provisions of this
Agreement that cannot bc performed, consistent with Prudent Operating Practices, without thc
equipmcnt requiring replacement.

b. iitjttimkglgLeel, Seller Abandons the Project aller thc Initial Dehvery Date.

c. ~. Seller is dissolved, Seller's existencc is terudnated, or Seger's
business is discontinued, unless this Agreement is assigned to a successor pursuant to Article
VII, or unless a majority of the owners of Seller elect to continue thc business of Seller under a
successor company, and soch company notiges Eastman of its intention to assume Seller'
obligations under this Agreement within thirty (30) days of such dissolution, termination, or
discontinuation.

d. hfjgrfdttgggttltilitttt. Any representation or warranty furnished by Seller in
cormcction with this Agreement was false or misleading in any material respect when made,
unless (I) thc fact, circumstance or condition that is the subject ofsuch presentation or warranty
is made true within thirty (30) days after Eastman has given notice thereof to Seller; provided,
however, that if the fact, c'rcumstance, or condition that is the subject of such representation or
warranty cannot be corrected within such thirty (30) day period and if Seller within such period
of thirty (30) days commences, and thereafter proceeds with all due diligence, to comet thc fact,
circumstance, or condition that is tbc subject of such representation, or warranty, such period
shall bc extended for such further period as shall bc necessary for Seller to correct the same with
all due diligence or onc hundred eighty (1 80) days whichever is less, and (ii) such cure removes
any adverse efFect on Eastman of such fact, circumstance, or condition being othcrwim than as
first represented, or (iii) such fact, circumstance, or condition being otherwisc than as first
represented docs not materially adversely affect Eastman.c.. If, prior to the three hundred and sixty-GIth
(365 ) day aRer Eastman has delivered a Steam Demand Notice to Seller, Seller has failed,
subject to any of thc cnumcrated exceptions listed in Section4.01(k), to resume operational
control and responsibility for the Package Boilers and resumed delivery of Steam in accordnce
with thc provisions of this Agreement, such failure by Seller shall bc dccmcd an Event ofDehult
effectiv on tbe three hundred and sixty-sixth (36Pj day following delivery of the Stcam
Demand Notice; provided, however, that this Paragraph shaR only become effective and binding
upon thc Parties on tbe data that Eastman certiffes in writing to Seger that Eastman's Existing
Steam Equipment has been permanently abandoned and is no longer capable of commercial
opefatlolL

alter Eastman has dclivcred a Gas Demand Notice to Setter, Seller has Sdlcd, subject to auy of
the enumerated exceptions listed in Scction5.12(aXiii), to resume operational control and
responsibility for the HTM Heater Pipdinc and resume delivery of natural gas in accordance
with thc terms of this Agreement, such failure by Seller shall bc dcemcd an Event of Default
effective on the three hundred and sixty-sixth (366 ) day following delivery of the Gas Demand
Notice.
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